IMPERIAL COUNTY
TRANSPORTATION COMMISSION

1503 N. IMPERIAL AVENUE, SUITE 104
EL CENTRO, CA 92243-2875
PHONE: (760) 592-4494
FAX: (760) 592-4410

TRANSPORTATION COMMISSION
AGENDA

WEDNESDAY, MARCH 24, 2021
6:00 PM
REMOTE PARTICIPATION ONLY

CHAIR: CHERYL VIEGAS-WALKER VICE CHAIR: ROSIE ARREOLA-FERNANDEZ

Individuals wishing accessibility accommaodations at this meeting, under the Americans with Disabilities Act (ADA), may request
such accommodations to aid hearing, visual, or mobility impairment by contacting ICTC offices at (760) 592-4494. Please note
that 48 hours advance notice will be necessary to honor your request.

To participate on your computer via Zoom Meeting:
https://zoom.us/j/91386733797?pwd=VU1VZEJicUOxemRtUjN6YIZwaGNkZz09

To Join by phone please dial (669) 900-9128
Meeting ID: 913 8673 3797 #
Passcode: 702792 #

l. CALL TO ORDER AND ROLL CALL

1. EMERGENCY ITEMS

A Discussion / Action of emergency items, if necessary.

1. PUBLIC COMMENTS

In compliance with the Governor’s Order N-29-20, the meeting will be held telephonically and electronically. If
members of the public wish to review the attachments or have any questions on any agenda item, please contact
Cristi Lerma at 760-592-4494 or via email at cristilerma@imperialctc.org. Agenda and minutes are also available
at: http://www.imperialctc.org/meetings-&-agendas/commission/. If any member of the public wishes to address
the Commission, please submit written comments by 5 p.m. on Tuesday, March 23, 2021. Comments should not
exceed three minutes on any item of interest not on the agenda within the jurisdiction of the Committee. The
Committee will listen to all communication, but in compliance with the Brown Act, will not take any action on
items that are not on the agenda.

AV CONSENT CALENDAR
(Executive Director recommends approval of consent calendar items)

A Approval of the ICTC Commission Draft Minutes: December 16,2020  pagest-21

B. Receive and File:
1. ICTC Management Committee Minutes: December 9, 2020
2. ICTC TAC Minutes December 17, 2020; January 28, 2021
3. ICTC SSTAC Minutes: January 6, 2021; February 3, 2021

CITIES OF BRAWLEY, CALEXICO, CALIPATRIA, EL CENTRO, HOLTVILLE, IMPERIAL, WESTMORLAND,

IMPERIAL IRRIGATION DISTRICT AND COUNTY OF IMPERIAL
1


https://zoom.us/j/91386733797?pwd=VU1VZEJicU0xemRtUjN6YlZwaGNkZz09
mailto:cristilerma@imperialctc.org
http://www.imperialctc.org/meetings-&-agendas/commission/
ICTC-4
Typewritten Text
Pages 4-21


ICTC COMMISSION Page 2 March 24, 2021

VI.

VII.

VIII.

C. Low Carbon Transit Operations Program (LCTOP) Application for FY 2020-21 Funds Page23

The ICTC Management Committee will meet on March 24, 2021 and will likely forward this item to the
Commission for their review and approval after public comment, if any:

1. Authorize the ICTC Chairperson to sign the attached resolution
2. Authorization for the Execution of the LCTOP Project: Free Fare Program for eligible ICTC
administered transit services.

REPORTS (Up to 5 minutes per staff report)

A. ICTC Executive Director
e Executive Director Report page27
» IVRMA Program Report  page3g

B. Southern California Association of Governments
e Seeattached report Page41

C. California Department of Transportation — District 11
e See attached report Page5C

D. Commission / Committee Member Reports (if any)

ACTION CALENDAR

A. Calexico East Port of Entry Bridge Expansion Project — Contract Award  page59-483

The ICTC Management Committee will meet on March 24, 2021 and will likely forward this item to the
Commission for their review and approval after public comment, if any:

1. Authorize the Executive Director to sign the Agreement for Services between ICTC and Hazard Construction
Company for the Contract Price of $19,965,000 effective March 24, 2021.
2. Issuance of Notice to Proceed to Hazard Construction Company upon receipt and verification of required
documentation.
B. Appointment to the California VVanpool Authority (CalVans) Board Page48¢
ICTC Staff is requesting the following action after public comment, if any:
1. Appoint a representative and an alternate from the Commission to the CalVans Board.

INFORMATION CALENDAR

A. Impacts of Border Delays at the California-Baja California Land Ports of Entry Page491
Presentation by SANDAG staff

MEETING DATE AND PLACE

A. The next meeting of the Imperial County Transportation Commission will be held on Wednesday, April 28,
2021 at 6:00 p.m., remotely via Zoom Meeting.

ADJOURNMENT

A Motion to adjourn
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A. Approval of the ICTC Commission Draft Minutes:

B.

December 16, 2020
Receive and File:

ICTC Management Committee Minutes:
December 16, 2020

ICTC TAC Minutes

December 17, 2020; January 28,2021
ICTC SSTAC Minutes:

January 6, 2021; February 3, 2021



IMPERIAL COUNTY TRANSPORTATION COMMISSION
MANAGEMENT COMMITTEE
DRAFT MINUTES OF DECEMBER 9, 2020

10:30 a.m.

VOTING MEMBERS PRESENT:
City of Brawley Tyler Salcido
City of Calexico Miguel Figueroa
City of Calipatria Rom Medina
City of El Centro Marcela Piedra
City of Holtville Nick Wells
City of Imperial Alexis Brown
County of Imperial Tony Rouhotas
County of Imperial Esperanza Colio-Warren
Imperial Irrigation District | Ismael Gomez
ICTC Mark Baza

STAFF PRESENT: David Aguirre, Cristi Lerma, Virginia Mendoza, Layla Sarwari (ICTC Counsel)
OTHERS PRESENT: David Salgado: SCAG; Jose Ornelas, Hanh-Dung Khuu, Patrick Jenkins: Caltrans; Liz
Zarate: City of El Centro; Rebecca Terrazas-Baxter: County of Imperial

The following minutes are listed as they were acted upon by the Imperial County Transportation Commission
Management Committee and as listed on the agenda for the meeting held Wednesday, December 9, 2020
together with staff reports and related documents attached thereto and incorporated therein by reference.

l. CALL TO ORDER AND ROLL CALL
Chair Piedra called the Committee meeting to order at 10:37 a.m., roll call was taken and a
guorum was present.

Il. EMERGENCY ITEMS
There were none.

. PUBLIC COMMENTS
There were none.

Iv. CONSENT ITEMS
An error was made on the September 9, 2020 minutes and they were pulled from the consent
calendar. A motion was made by Salcido seconded by Piedra to approve the consent calendar as
amended; Roll call was taken:

Agency Roll Call
City of Brawley Yes
City of Calipatria Yes
City of Calexico Yes
City of El Centro Yes
City of Holtville Yes
City of Imperial Yes
County of Imperial Baxter Yes
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County of Imperial Warren Yes
City of Westmorland Absent
Imperial Irrigation District Yes

Motion carried unanimously.

A Pulled the Management Committee Draft Minutes: September 9, 2020
B. Received and Filed:
1. ICTC Commission Minutes: September 23, 2020
2. ICTC TAC Minutes: October 22, 2020
3. ICTC SSTAC Minutes: October 7, 2020
November 4, 2020
V. REPORTS

A ICTC Executive Director

-  Mr. Baza provided updates from the report on page 24 of the agenda with a focus
on the recent approval of the TCEP application for an additional $7.5 million for
the Calexico East Port of Entry Bridge Widening Project.
Mr. Baza informed committee members that the LTA Report was attached to the
agenda. He stated that staff is working with the underwriter regarding the bond
refunding to obtain bond insurance. This effort will ensure that the LTA receives
a better rate.

B. Southern California Association of Governments (SCAG)
-  Mr. Salgado provided updates from the report on page 32 of the agenda.

0 The Economic Summit had a great program this year. Michael Bracken
released a comprehensive report on the economic state of the SCAG
region.

0 SCAG has approved the Sustainable Communities Grant Program grant
guidelines. The call for projects has been extended until December 11,
2020.

C. Caltrans Department of Transportation — District 11
- Caltrans updates were provided from the report on page 38 of the agenda.

O Mr. Ornelas provided an update on the SR-111 Niland Geyer/Mudpot.
The temporary detour remains in place until the mudpot moves beyond
the freeway.

Ms. Piedra stated that a meeting should be scheduled soon regarding the signage
for the Imperial Ave. / I-8 Project. Mr. Jenkins stated that he has met with the
architect and that Mr. Campos has sent the font and photos of the Palm Springs
projects.

D. Committee Member Reports
- Ms. Colio-Warren stated that there is funding available to provide relief for families
struggling with paying their utility bills. The program will end on December 20, 2020.
The income eligibility has increased to $75,000 for a family of 4 for all Imperial Valley
residents.

VL. LTA ACTION CALENDAR

A. State Route 86 U.S. Border Patrol Checkpoint Improvement Project — Consultant
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Agreement, Modification #1

It was requested that ICTC Management Committee forward this item to the LTA Board
for review and approval after the receipt of public comment, if any:

1. Approved the change order under the amended scope of services of the
Consultant Agreement, Modification #1 for the State Route 86 U.S. Border Patrol
Checkpoint to AECOM Technical Services, Inc. in the amount of $185,000.

2. Authorized the Chairperson to sign the consultant agreement, modification #1.

A motion was made by Wells seconded by Salcido. Roll call was taken:

Agency Roll Call
City of Brawley Yes
City of Calipatria Yes
City of Calexico Yes
City of El Centro Yes
City of Holtville Yes
City of Imperial Yes
County of Imperial Baxter Yes
County of Imperial Warren Yes
City of Westmorland Absent
Imperial Irrigation District Yes

Motion carried unanimously.

VII. INFORMATION CALENDAR

A.

Proposed Project on State Route (SR) 111
Ms. Hanh-Dung Khuu provided a presentation.
The project description included the following:
- Upgrade existing guardrail with current standard Midwest Guardrail System
(MGS)
Pavement rumble strips
Roadside Sign Panel Replacement
Weigh in Motion System (WIMS) replacement on |-8 (Pending)
Curb Ramp Replacement in the City of Calipatria and Niland
Enhanced Crosswalk Visibility
- LED Lighting
The unconstrained items included:
- Intelligent Transportation System (ITS) Enhancements
Bridge Rail Replacement
Bicycle Facility Enhancements
Unconstrained items that require coordination and Cooperative Agreements with
Imperial County Transportation Commission (ICTC) to determine recommended locations
and funding. Mr. Baza stated that staff will schedule time to meet with staff in Caleipatria
and Niland to identify priorities and funding opportunities.
Pedestrian Shade Access installation
O Add pedestrian shade structures to serve the highest pedestrian usage
along the corridor.
0 Solar Shade Panels



0 Provide shade for pedestrians and provide sustainable energy source for
lighting.
0 Located at north and south end of Niland Elementary School along SR-
111
Transit Stop Enhancements
O Proposed features may include pedestrian shelter, bench, waste
receptacle, and/or lighting.

VIll.  NEXT MEETING DATE AND PLACE

The next meeting of the Management Committee is scheduled for January 13, 2021 at the ICTC
Offices and via Zoom Meeting.

IX. ADJOURNMENT
A. Meeting adjourned at 11:50 a.m. (Wells/Piedra)



IMPERIAL COUNTY
_TRANSPORTATION COMMISSION

1503 N. IMPERIAL AVE., SUITE 104
EL CENTRO, CA 92243-2875
PHONE: (760) 592-4494
FAX: (760) 592-4410

TECHNICAL ADVISORY COMMITTEE

Present:

Gordon Gaste
Abraham Campos
Veronica Atondo
Jesus Villegas

Lili Falomir
Jeorge Galvan
Adriana Amezcua
Joel Hamby
Frank Fiorenza

Others:

Virginia Mendoza
Marlene Flores
David Salgado
Tyler Salcido
Guillermo Sillas
Manuel Cabrera
Andres Miramontes
Ana Gutierrez
Christian Rodriguez
Felix DeLeon
Robert Urefia
Adolfo Garcia

Ben Guerrero

DRAFT MINUTES
January 28, 2021

City of Brawley
City of El Centro
County of Imperial
City of Imperial

City of Calexico
City of Calipatria
City of Holtville
City of Westmorland
11D

ICTC

ICTC

SCAG

City of Brawley
City of Brawley
City of Brawley
City of Brawley
City of Brawley
City of El Centro
City of El Centro
County of Imperial
County of Imperial
Caltrans

The meeting was called to order at 10:03 a.m. A quorum was present and introductions were made.
There were no public comments made.

Rotation of Chair and Vice-Chair Positions

A motion was made by Gordon Gaste and seconded by Veronica Atondo to nominate the City of
El Centro as the Chair for 2021, Motion Carried.

A motion was made by George Galvan and seconded by Joel Hamby to nominate the City of



Brawley as the Vice-Chair for 2021, Motion Carried.
A motion was made to adopt the minutes for December 17, 2020 (Galvan/Gaste) Motion Carried.

Congestion Mitigation Air Quality (CMAQ) and Surface Transportation Block Grant
(STBG) 2021 Call for Project Guidelines

Virginia Mendoza summarized both the Congestion Mitigation Air Quality (CMAQ) and Surface
Transportation Block Grant (STBG) 2021 Call for Project Guidelines with TAC members and
made a recommendation for approval.
TAC members made recommendations to the Call for Projects Guidelines:
o A DRAFT resolution will be acceptable. Applicants may submit a draft resolution with
each application; however, applicants must state the anticipated adoption date of the
resolution.

Below is the Call for Project Schedule:

ICTC staff forwards this item to the Technical Advisory Committee for discussion and
recommendation to submit to the ICTC Management Committee and Commission after public
comments, if any:

1 Approve and adopt the Congestion Mitigation Air Quality (CMAQ)
and Surface Transportation Block Grant (STBG) 2021 Call for Projects
Guidelines;

2. Direct staff to open a competitive call for projects for member agencies for



3.
4.

estimated STBG and CMAQ funds, effective February 26, 2021 through

April 15, 2021;

Direct staff to convene an evaluation committee to score and rank the projects; and,
Direct staff to return with a list of recommended projects for approval by

the Commission.

A motion was made to approve both Call for Projects Guidelines with recommended changes by
the TAC Committee, (Atondo/Falomir) Motion Carried

5. ICTC Updates / Announcements
(Presented by ICTC Staff)

a. Transit Planning Updates:

- Virginia Mendoza provided a brief update on transit. ICTC is still operating
under COVID-19 requirements. Free fares for Transit riders except for
Medtrans.

b. Transportation Planning Updates:

- Beginning October 1, 2020 agencies are allowed to move forward with request
for authorization (RFA) for CMAQ, STBG and ATP programmed in
FY2020/2021. A list of projects is part of the agenda. ICTC updated the project
list based on Federal and State projects that need to obligate in this current year.
ICTC will revise the list and resend to all local agencies with updates and current
status of projects.

6. SCAG Updates / Announcements (Presented by David Salgado):

Call for Collaboration request for proposals. SCAG is pleased to announce the release of
the Call for Collaboration request for proposals. In partnership with California Community
Foundation (CCF), SCAG is launching the Call for Collaboration program that will fund the
development of community-based policies and plans that help cities and counties reach the 6th
Cycle Regional Housing Needs Assessment goals of 1.3 million new housing units across the
six-county SCAG region.

The program will fund several grants for non-profit organizations through two opportunities:

* Partnership Programs: Awards of up to $125,000 to support the expansion and/or
implementation of existing plans, initiatives and/or partnerships that promote equitable growth
strategies.

* Spark Grants: Smaller, capacity-building grants of around $50,000 to seed new models of
collaboration and engagement to support community-driven approaches and partnerships that
promote equitable growth strategies.

The deadline to apply is Tuesday, February 23, 2021

SCAG Aerial Imagery Project 2020/21 Update: After numerous meetings to discuss the
potential for SCAG to facilitate a new Aerial Imagery Flyover Project, the County of
Imperial has agreed to facilitate a public procurement process. This will allow for more
funds to be applied to the project to support the procurement. SCAG has set aside
$250,000 for the project and will increase the support by $50,000 for a total of
$300,000. The County of Imperial has received proposals and will be moving forward
with recommendations to the Board of Supervisors this month.

2020 SCAG Sustainable Communities Program (SCP) Grant Program: SCAG has
approved the 2020 SCP grant guidelines. The FY 2020/2021 program will fund projects in the
following areas that support and implement the policies and initiatives of the 2020 Regional
Transportation Plan/Sustainable Communities Strategy (RTP/SCS), Connect SoCal: Active
Transportation & Safety; Housing and Sustainability; Smart Cities, Mobility Innovation &
Transportation Demand Management; and Green Region.

2020 Local Early Action Planning Grant (LEAP) Program: The Local Early Action
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Planning (LEAP) grant program’s deadline has been extended to January 31, 2021.

Cities and County Planning / Public Works Updates:

Local agencies gave an update on their local projects in progress.

Caltrans Updates / Announcements (Presented by: Ben Guerrero):

Caltrans provided general information on inactive projects. The next deadline to submit
Inactive projects and Future inactive invoices is February 19, 2021.

Federal Fiscal Year (FFY) 20/21 Requests for Authorization Obligations will be due by January
29, 2021.

New Federal Lands Access Program (FLAP) Call for Projects. The “FLAPplication” deadline
will be May 27, 2021. The outreach plan includes webinars that assist tribal and local agencies,
as well as Caltrans, with this process. (The final date is February 10, 2021, for all prospective
applicants to hear the details during a live FHWA webcast.).

New Invoice Form Required effective immediately. New version of LAPM Exhibit 5-A.
Quality Assurance Program (QAP). A list with updated dates was provided. Ben Guerrero will
update the list with updated dates.

9. General Discussion / New Business

A brief update for next TAC meeting.

Next TAC meeting will be on February 25, 2021 via Zoom

10. Meeting adjourned at 11:52 a.m.
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IMPERIAL COUNTY
_TRANSPORTATION COMMISSION

1503 N. IMPERIAL AVE., SUITE 104
EL CENTRO, CA 92243-2875
PHONE: (760) 592-4494
FAX: (760) 592-4410

TECHNICAL ADVISORY COMMITTEE

Present:

Gordon Gaste
Abraham Campos
Robert Urefia
Jesus Villegas
Carlos Romero
Jeorge Galvan
Nick Wells

Joel Hamby
Ismael Gomez

Others:

Virginia Mendoza
Marlene Flores
Cristi Lerma

David Salgado
Tyler Salcido
Guillermo Sillas
Manuel Cabrera
Andres Miramontes
Ana Gutierrez
Javier Luna
Christian Rodriguez
Felix DeLeon
Catherine Gutierrez
Ben Guerrero
Denise Marin

Kelly Burnell

DRAFT MINUTES
December 17, 2020

City of Brawley
City of El Centro
County of Imperial
City of Imperial

City of Calexico
City of Calipatria
City of Holtville
City of Westmorland
11D

ICTC

ICTC

ICTC

SCAG

City of Brawley
City of Brawley
City of Brawley
City of Brawley
City of Brawley
City of El Centro
City of El Centro
City of El Centro
City of El Centro
Caltrans

The Holt Group
Kleinfelder Consultant

Due to the COVID-19 and Executive Order N-25-20, teleconferencing is recommended for the public,
however measures will be taken to have access for those who wish to participate in person while still
abiding by local, state and federal mandates. Following is teleconference information.

The meeting was called to order at 10:04 a.m. A quorum was present, and introductions were made.
There were no public comments made.
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1.

2.

Introductions

A motion was made to adopt the minutes for November 19, 2020 (Hamby/Romero) Motion
Carried.

SR-78/Glamis Multiuse Grade Separated Crossing Feasibility Study Update: (Presented by:
Virginia Mendoza and Kelly Burnell from Kleinfelder)

A presentation was provided by Kelly Burnell from Kleinfelder on the State Route 78/Glamis
Multiuse Grade Separated Crossing Feasibility Study. The Imperial County Transportation
Commission (ICTC) performed a feasibility study to identify and analyze design alternatives and
locations for a safe multi-use grade separated crossing for off-highway vehicle (OHV) users across
the Union Pacific Railroad (UPRR) rail line at SR 78 and the Imperial Sand Dunes Recreation
Area (ISDRA), commonly known as Glamis. The Study area is within the eastern portion of the
ISDRA and is approximately 3 miles long and 2,000 feet wide. It is bisected by the UPRR from SR
78 in the north to approximately Wash 15 in the south, encompassing Ted Kipf road to the east.
Kelly Burnell provided a list of alternatives that were considered based on the type of grade-
separated crossing, overcrossing and underpass, and the location of the crossing within the study
area. These four alternatives represented the primary locations and included three overcrossing and
one underpass.

After considering the programming needs, the following six alternatives were identified:

1. Alternative 78-Overcrossing is an overcrossing at SR 78 with an estimated cost of $34.5
million.

2. Alternative 78 T-Overcrossing is an overcrossing southeast of SR 78 with an estimated
cost of $12 million.

3. Alternative 9.5-Underpass is an underpass between Wash 9 and 10 at an estimated cost of

$10.5 million.
4. Alternative 10-Overcrossing is an overcrossing at Wash 10 with an estimated cost of $11.5
million.

ICTC staff request that the Technical Advisory Committee recommend and submit the attached
Draft Study Report to the ICTC Management Committee for review and recommendations to
forward onto the Commission to: Approve the State Route 78/Glamis Multiuse Grade Separated
Crossing Feasibility Draft Study Report.

A motion was made to approve the State Route 78/Glamis Multiuse Grade Separated Crossing
Feasibility Draft Study Report (Galvan/ Luna) Motion Carried.

Congestion Mitigation Air Quality (CMAQ) & Surface Transportation Block Grant (STBG)
2021 Call for Projects DRAFT Guidelines Presented by: ICTC Staff

Virginia Mendoza introduced the Call for Project Guidelines for the Congestion Mitigation Air
Quality (CMAQ) & Surface Transportation Block Grant (STBG) Programs. The guidelines were
introduced to TAC members as an information item and plan to request TAC members
consideration for Action during the January TAC meeting.

Virginia Mendoza summarized the CMAQ and STBG funds that will be available for programming
for the three-year period FFY 2021-2022- 2023/2024.

CMAQ Funding Estimates

FFY 21/22 FFY 22/23 FFY 23/24 TOTAL

$1,741,362 $1,740,810 $1,740,248 $5,222,420
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5.

STBG Funding Estimates

FFY 21/22

FFY 22/23

FFY 23/24

TOTAL

$2,570,088

$2,568,035

$2,565,941

$7,704,064

ICTC is currently working on releasing the 2021 Call for Projects Guidelines for both STBG and
CMAQ Programs. Program Guidelines highlight eligible and ineligible project types as well as an
overview of each program and submittal instructions. Funding availability is projected for
FFY2021/2022 thru FFY 2023/2024. The Call for Projects is open to all cities and the County of
Imperial. Below is the proposed Call for Projects implementation schedule for both CMAQ and

STBG.

Virginia Mendoza mentioned how the new guidelines have been combined into one set. A sample
application has been added to the guidelines to guide local agencies with the application.

A DRAFT copy of the Call for Project Guideline was provided to all TAC members. Virginia asked
TAC members to review both program guidelines and to provide input to ICTC before the next
TAC meeting on January 28, 2021.

Adjournment: Meeting adjourned at 11:07 a.m.
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Present

Dr. Lang called the meeting to order at 10:05 a.m. A quorum was present. Introductions were

made.

IMPERIAL COUNTY
TRANSPORTATION COMMISSION

1503 N. IMPERIAL AVE., SUITE 104
EL CENTRO, CA 92243-2875

PHONE: (760) 592-4494
FAX: (760) 592-4410

SOCIAL SERVICES TRANSPORTATION ADVISORY COUNCIL

DRAFT MINUTES

Voting Attendees:
Ted Ceasar

Mike Hack

Mitzi Perez

Sarah Enz

Dr. Kathleen Lang
David Aguirre
Maricela Galarza
Gustavo Gomez

Non-Voting Attendees:

Cesar Sanchez
Helio Sanchez
Jose Guillen
Karla Pacheco
Karla Aguilar
Guilllermo Calves
Stuart Geltman
Liz Sacctuni

January 6, 2021

Consumer

Consumer

ARC-1V

Area Agency on Aging (AAA)
California Health & Wellness
CTSA-ICTC

CTSA-ICTC

CTSA-ICTC

IVT/IVTAccess/IVTRide/IVTMedtrans
IVT

IVT MedTrans

IVT Access

IVT Ride

AECOM

AECOM

Caltrans

Minutes were reviewed for November 4, 2020. (Ceasar, Hack), Motion carried.

Minutes were reviewed for December 2, 2020. (Hack, Ceasar), Motion carried.

Fare Study Analysis:

Mr. Aguirre introduced AECOM consultants to present on the ongoing fare study. Mr. Calves
presented study findings and recommendations (presentation attached). Mr. Calves clarified that

all data and information is based on a pre-COVID pandemic situation.

o Dr. Lang expressed concern for students that may not use the U pass but still

need to pay an additional college fee.

> Mr. Calves agreed that is a concern, thus needs to be piloted.
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Further outreach with IVVC or other campuses is needed to
proceed with implementation.

e Dr. Lang asked Mr. Calves what is the fee paid at UCSD.

>

Mr. Geltman stated it is not only dependent on the range of fees
but also on how it is funded. In some universities it’s a college
fee other is parking revenue or can be a combination of the both.
There is no set rule on how to fund the U-pass. The U-pass is a
partnership between the transit agency and the
University/College, often driven by the University/College. It
would be often voted through a student council or union. The fee
range could be seen as low as $20 to $120. It all depends if it
will be solely funded by the students or if there will be other
funding contributions connected to it.

Mr. Calves added that the UCSD current fee is at $52 per
student, per quarter. The student could utilize the whole San
Diego transit system. Would expect the 1V transit fee not to be as
high. Given the Valley's geography, it only makes sense to have
all routes included in the pass.

Mr. Ceasar added that there already fees in universities/colleges
that students pay and may never use. For example, at IVC, all
students pay a health center fee, but not all students utilize it.
Nevertheless, they all have access to it and it's available. There
was a lot of controversy on the fee, but now it would be difficult
to not have the Health Center available it become such an
institution. There would be initial resistance but it’s a great idea
and would be helpful to students.

Dr. Lang asked for the current IVC parking fee is.

Mr. Calves stated that I\VVC charges $25 for a semester and $15
for motorcycles.

Mr. Aguirre stated that there has been a preliminary discussion
with IVC on potential U pass but still has a long way to go
before its implementation. As it pertains to the recommendations
on the fare increase, there are no plans for implementing an
increase. As for other recommendations such as mobile ticketing,
other payment methods ICTC will continue to explore those
options.

e Ms. Enz wanted to clarify that ICTC will consider the mobile ticketing options.

>

ICTC previously has discussed with mobile ticketing providers
what it would look like. The potential uses for mobile ticketing
would be IVC students. If it is potentially implemented ICTC
wants to ensure we can service IVC to the best of our ability.
Discussions on mobile ticketing are still ongoing.

Ms. Enz stated there was a couple of instances that individual
tickets were needed for clients. AAA has the booklets, but only
need one or two. Ms. Enz asked if mobile ticketing would allow
a third party to purchase tickets.

Mr. Aguirre stated that is one of the concepts that is being
looked at. That individuals (third parties) to purchase and be able
to distribute. If mobile ticketing will be implemented, ICTC will
ensure this function is available and operating properly.

e Mr. Hack asked if the paper tickets will be still available.
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» Mr. Aguirre clarified that there is no intent to remove the options
of paper tickets or using cash. The purpose is to expand on more
options for passengers.

CTSA Reports:

Mr.

Ms.

Mr.

Aguirre had the following updates:

ICTC is working on a variety of projects, the fare analysis is towards the end.

The Coordinated Plan is ongoing that asses transit needs in the Imperial Valley.

Software and hardware upgrades are towards the end, in the next month or so the AVL mobile
app will be implemented to help passengers with the location of the buses.

ICTC is still available remotely. There have been no issues with the remote approach,
passengers are still eligible to register or apply for services.

Galarza had the following updates:

In December, there were only two certifications. Holidays and the new stay home order may
affect that.

Mobility staff is taking the opportunity to attend training on effective post-COVID outreach
approaches. The new vaccination should be the initiative on when to begin to promote safety
for our passengers to utilize the services.

Gomez had the following updates:

The updated MedTrans brochure will be out soon ready to be distributed to any agencies
interested, we are open to various methods to distribute (e.g., via mail, drop off, etc.)

Remote sign-ups are still conducted for IVT Ride.

FY 2021-22 Master Needs List:

Mr. Aguirre presented the Master Needs List. ICTC encourages SSTAC member feedback to
prioritize needs that are not met yet.
» Dr. Lang asked to share the timeline for the UTN process for
SSTAC members.
» Mr. Aguirre stated that the timeline falls during the February &
March timeframe. Last year it fell during the March & April
timeframe which is fine. The purpose is to complete the UTN
process before the next fiscal year budget is proposed, June. This
year ICTC is looking at the March & April timeframe, the
approach towards the hearing and feedback will be different.
Mr. Aguirre mentioned that item 11 is ongoing, it has been difficult since the property is
privately owned. ICTC is looking at the opportunity to serve the area, once the opportunity
becomes available it will be implemented. It will be looked at post-pandemic.
» Mr. Hack on the status for the EI Centro Library stop.
> Mr. Aguirre stated that the City of EI Centro has a proposed project
that will help facilitate the bus stop enhancement.
» Dr. Lang added that the project conceptual drawing conveys a nice
bus stop.
» ICTC hopes that it will be part of the project and if not will
continue to advocate for a bus stop.

After discussion, STACC members requested to add mobile ticketing as number 12 on the Master
Needs List. Dr. Lang called a motion to approve. (Cesar, Hack) Motion Carried.

Adoption of list
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UTN Support Letter:
- After discussion, SSTAC members requested some amendments to the UTN Support letters,
they are as follows;
v Under the general comments section for fiscal year 20-21, item number one will delete
Imperial. The imperial transfer terminal is completed. Calexico is an ongoing process.
v"Under the priorities section, add mobile ticketing as number two, move other items
down the list.
Dr. Lang called a motion to approve all amendments to the letter. (Cesar, Hack) Motion Carried.
- Adoption of letter

7. Transit Operator Updates:

IV Transit; Mr. H. Sanchez had the following updates;
- In December the service has been slow.
> Mr. Aguirre stated that ridership started to pick up before the recent shutdown, but
the shutdown decreased the numbers again. Services are still available.

IVT Access; Ms. Pacheco had the following updates;
- In December, the service has been slow.

IVT Ride; Ms. Aguilar had the following updates;
- In December, the service has been slow.

IVT MedTrans; Mr. Guillen had the following updates;
- In December, the service has been slow.

8. General Discussion
- Ms. Galarza announced that Ms. Blankenship retired, who was Vice-Chair for SSTAC. There was

a name change to our Vice-Chair position, Sarah Enz, the acting Area Agency on Aging Director.

To clarify that since the agency is the one that represents at SSTAC there is no need for a motion

to approve.

9. Adjournment
- The meeting adjourned at 11:17 a.m. (Ceasar, Hack), Motion Carried.
- The next meeting will be held on Wednesday, February 3, 2021, at the Imperial County
Transportation Commission Office, 1503 N. Imperial Ave., Suite 104, El Centro, CA
92243.
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Present

IMPERIAL COUNTY
TRANSPORTATION COMMISSION

1503 N. IMPERIAL AVE., SUITE 104
EL CENTRO, CA 92243-2875

PHONE: (760) 592-4494
FAX: (760) 592-4410

SOCIAL SERVICES TRANSPORTATION ADVISORY COUNCIL

DRAFT MINUTES

Voting Attendees:
Ted Ceasar

Mitzi Perez

Karen Teran

Dr. Kathleen Lang
Michelle Soto
David Aguirre
Maricela Galarza
Gustavo Gomez

Non-Voting Attendees:

Cesar Sanchez
Helio Sanchez
Jose Guillen
Karla Pacheco
Karla Aguilar
Kathy Chambers
Jim Moore

Liz Santucci
Kitty Gay

February 3, 2021

Consumer

ARC-IV

Access to Independence
California Health & Wellness
Calfornia Children’s Services
CTSA-ICTC

CTSA-ICTC

CTSA-ICTC

IVT/IVTAccess/IVTRide/IVTMedtrans
IVT

IVT MedTrans

IVT Access

IVT Ride

Moore & Associates Inc.

Moore & Associates Inc.

Caltrans

Imperial County Public Health

Dr. Lang called the meeting to order at 10:04 a.m. A quorum was present. Introductions were
made.

Minutes were reviewed for January 6, 2021. (Ceasar, Perez), Motion carried.
Coordinated Plan:

Mr. Moore conducted a presentation (attached) on the purpose and process of the Coordinated Plan.

Mr. Moore conducted a stakeholder roundtable with members present.

- Mr. Moore mentioned that a survey was shared previously with members via email. Some
organizations have already completed and submitted the survey. Various agencies are still
pending to complete the survey. The link to the survey is still active.

» Dr. Lang asked about the outreach approach of the survey.
e Mr. Moore stated that the survey was mailed out to a variety of
agencies which are mentioned in the previous coordinated plan
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and also agencies mentioned by ICTC staff. 10-12 days later
another form of contact was made by email. A third email blast
was sent to SSTAC members to request the completion of the
survey. Mr. Moore opens up an opportunity for members to
provide additional approaches to sharing the survey.

e Dr. Lang asked about the timeframe where the survey will remain
open to completion.

e Mr. Moore stated that the survey will remain open for a couple of
weeks more.

- Dr. Lang opened the item up for discussion.
» Dr. Lang asked if the 4 recommendations were still possible to be implemented.

e Mr. Aguirre stated that ICTC is always open to pursuing any
recommendation to make transit service better. ICTC is always
looking at opportunities to implement.

» Mr. Moore mentioned that any other suggested outreach approach is appreciated.
e Dr. Lang suggested that nonprofit organizations, chambers of
commerce, and schools have large distribution lists. Dr. Lang
mentioned that she can make the connection with the Chamber of
Commerce, covering businesses and individuals.
CTSA Reports:

Mr. Gomez had the following updates:

- Continuing to conduct IVT Ride sign-ups remotely, averaging 3-4 weekly.
- Adecrease of ADA certifications during December and January.

- Staff is still open to presentations via zoom to agencies or individuals.

- Staff is always available for questions.

Mr. Aguirre had the following updates:

- ICTC continues to be available remotely to the public during normal hours for any clients.

- ICTC continues to work on several ongoing projects, some are at the finalizing stage.

- ICTC is pursuing a couple of grant opportunities for some projects proposed in hopes to pursue
them.

Transit Operator 2" Quarter Reports:

IV Transit; Mr. H. Sanchez presented 2™ Quarter Report (attached);

- COVID protocols are still implemented and followed. There are no issues with compliance with
passengers or staff.

- More services are ready to be provided as soon as demand picks up.

IVT Access; Ms. Pacheco presented 2" Quarter Report (attached);

- The numbers are consistent. Passenger count begins to decrease in November and December
which is expected. December is always a slow month even pre COVID situation.

- Still running Saturday schedule.

- There are no issues with the service.

- COVID procedures are still followed.

- January passenger count seems to be increasing.

IVT Ride; Ms. Aguilar presented 2™ Quarter Report (attached);
- In December, the passenger count dropped for the service.
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7.

- Service to Coachella and Brawley continues to be provided.
» Ms. Gay mentioned that COVID cases were high during December and it may have
impacted the service demand.

IVT MedTrans; Mr. Guillen presented the 2™ Quarter Report (attached);
- Continue to send buses by demand, either 7 am or 10 am, but both are available to provide
service as demand picks up.
- Medical Babies donated 50 boxes of diapers to donate to the Imperial Valley Food Bank.
» Ms. Gay asked about the approach that was taken when transferring the boxes safely.
e Mr. Guillen mentioned that they are stocked at a certain angle to
prevent movement during driving. They are placed in the back in
the wheelchair compartment, especially when there are no
wheelchairs during the time. Safety measures are taken to ensure
the safety of the passengers and driver.
> Ms. Gay expressed appreciation and gratitude for coordinating to help the community in
any way possible.
- COVID protocols are still implemented and followed.
- Coordinating with ICTC staff to increase demand by speaking with medical facilities and
provide brochures.
- San Diego medical facilities are limiting the number of patients seen which can explain the
decrease in service demand.

General Discussion
- Dr. Lang asked if there are any financial opportunities to make up for the shortfall that COVID
has caused.

» Mr. Aguirre stated that the COVID pandemic quickly affected the service demand, from
an 80-90% drop. Services were adjusted to respond to the demand, if it does pick up we
are ready to respond to it by implementing regular services. ICTC qualified for a CARE
grant that assisted to maintain services and other grant opportunities were successfully
obtained to help with maintaining services and provide free fares. The adjustments were
made to assist maintain services.

- Dr. Lang asked if there were layoffs due to the pandemic.

» Mr. Aguirre stated that furloughs were given to drivers due to the service adjustments, but
once demand picks up and service adjusts to normal the drivers have the opportunity to
return.

Adjournment

- The meeting adjourned at 10:52 a.m. (Lang), Motion Carried.

- The next meeting will be held on Wednesday, March 3, 2021, at the Imperial County
Transportation Commission Office, 1503 N. Imperial Ave., Suite 104, El Centro, CA
92243.
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1V WUIWWEINT VALLIYTVAN

C. LOW CARBON TRANSIT OPERATIONS PRO-
GRAM (LCTOP) APPLICATION FOR FY 2020-21
FUNDS

1.Authorize the ICTC Chairperson to sign the attached
resolution.

2. Authorization for the execution of the LCTOP project :
Free fare program for eligible ICTC administered transit
services.
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IMPERIAL COUNTY
TRANSPORTATION COMMISSION

1503 N. IMPERIAL AVENUE, SUITE 104
EL CENTRO, CA 92243-2875
PHONE: (760) 592-4494
FAX: (760) 592-4410

March 19, 2021

Cheryl Viegas-Walker, Chairperson

Imperial County Transportation Commission
1503 N. Imperial Ave., Suite 104

El Centro, CA 92243

SUBJECT: Low Carbon Transit Operations Program (LCTOP) Application for FY 2020-21 Funds

Dear Commission Members:

Imperial County Transportation Commission (ICTC) proposes to submit an application for use of Low
Carbon Transit Operations Program (LCTOP) funds in Fiscal Year (FY) 2020-21. The LCTOP is one of
several programs that are part of the Transit, Affordable Housing, and Sustainable Communities Program
established by the California Legislature in 2014 by Senate Bill 862 (SB 862). The LCTOP was created to
provide operating and capital assistance for transit agencies to reduce greenhouse gas (GHG) emissions and
improve mobility, with a priority on serving disadvantaged communities. Approved projects in LCTOP will
support the following:

1. Expenditures that directly enhance or expand transit service by supporting new or expanded bus
or rail services, new or expanded water-borne transit, or expanded intermodal transit facilities,
and may include equipment acquisition, fueling, maintenance, and other costs to operate those
services or facilities.

2. Operational expenditures that increase transit mode share including free fare programs.

3. Expenditures related to the purchase of zero-emission buses, including electric buses, and the
installation of the necessary equipment and infrastructure to operate and support zero-emission
buses.

Per the State Controller’s Office, ICTC has an eligible allocation in FY 2020-21 in the amount of $212,046.
Following the LCTOP guidelines, ICTC staff recommends submitting an application requesting the use of
funds from FY 2020-21 towards a free fare program to be utilized on eligible ICTC administered
transportation modes.

CITIES OF BRAWLEY, CALEXICO, CALIPATRIA, EL CENTRO, HOLTVILLE, IMPERIAL, WESTMORLAND,
IMPERIAL IRRIGATION DISTRICT AND COUNTY OF IMPERIAL
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Cheryl Viegas-Walker, Chairperson 2 March 19, 2021
Imperial County Transportation Commission

The ICTC Management Committee will meet on March 24, 2021 and it is anticipated that they will forward
this item to the Commission for review and approval after receipt of public comment, if any:

1. Authorize the ICTC Chairperson to sign the attached resolution;
2. Authorization for the Execution of the LCTOP Project: Free Fare Program for eligible ICTC
administered transit services.

Sincerely,

MARK BAZA
Executive Director

Attachments

MB/da
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RESOLUTION #

AUTHORIZATION FOR THE EXECUTION OF THE
CERTIFICATIONS AND ASSURANCES AND AUTHORIZED AGENT FORMS
FOR THE LOW CARBON TRANSIT OPERATIONS PROGRAM (LCTOP)
FOR THE FOLLOWING PROJECT:

FREE FARES PROGRAM:
$212,046

WHEREAS, the Imperial County Transportation Commission is an eligible project sponsor and
may receive state funding from the Low Carbon Transit Operations Program (LCTOP) for transit
projects; and

WHEREAS, the statutes related to state-funded transit projects require a local or regional
implementing agency to abide by various regulations; and

WHEREAS, Senate Bill 862 (2014) named the Department of Transportation (Department) as the
administrative agency for the LCTOP; and

WHEREAS, the Department has developed guidelines for the purpose of administering and
distributing LCTOP funds to eligible project sponsors (local agencies); and

WHEREAS, the Imperial County Transportation Commission wishes to delegate authorization to
execute these documents and any amendments thereto to Mark Baza, Executive Director.

WHEREAS, the Imperial County Transportation Commission wishes to implement the following
LCTOP project(s) listed above,

NOW, THEREFORE, BE IT RESOLVED by the Board of Directors of the Imperial County
Transportation Commission that the fund recipient agrees to comply with all conditions and
requirements set forth in the Certification and Assurances and the Authorized Agent documents
and applicable statutes, regulations and guidelines for all LCTOP funded transit projects.

NOW THEREFORE, BE IT FURTHER RESOLVED that Mark Baza, Executive Director, be
authorized to execute all required documents of the LCTOP program and any Amendments thereto
with the California Department of Transportation.

NOW, THEREFORE, BE IT RESOLVED by the Board of Directors of the Imperial County
Transportation Commission that it hereby authorizes the submittal of the following project
nomination(s) and allocation request(s) to the Department in FY 2020-21 for LCTOP funds as
follows:
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Project Name: Free Fares Program

Amount of LCTOP funds requested (including LCTOP Interest): $212,046

Short description of project: Provide Free Fares to passengers across multiple services

Benefit to a Priority Populations: The project is located within multiple SB 535 Disadvantaged
Communities and AB 1550 Low-Income Communities

PASSSED AND ADOPTED at a regular meeting of the Imperial County Transportation
Commission held on March 24, 2021.

By:

Chairman

ATTEST:

By:

CRISTI LERMA
Secretary to the Commission
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V. REOFVYVRNI O

A. ICTC EXECUTIVE DIRECTOR REPORT

B. SOUTHERN CALIFORNIA ASSOCIATION OF
GOVERNMENTS

C. CALTRANS - DISTRICT 11

D. COMMISSION MEMBER REPORTS (IF ANY)
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IMPERIAL COUNTY
TRANSPORTATION COMMISSION

1503 N IMPERIAL AVE SUITE 104
EL CENTRO, CA 92243-2875
PHONE: (760) 592-4494
FAX: (760) 592-4410

Memorandum

Date: March 20, 2021

To: ICTC Management Committee and Commission Members

From: Mark Baza, Executive Director

Re: Executive Director’s Report

The following is a summary of the Executive Director’s Report for the ICTC Management and Commission
Meetings on March 24, 2021.

1)

2)

3)

4)

Imperial Mexicali Binational Alliance Meeting: The last IMBA meeting was held March 11, 2021. The meeting
included updates on the Calexico East Port or Entry/Mexicali 1l bridge Widening Project by ICTC and a detailed
presentation on the Calexico West Port of Entry / Mexicali I Mexico Roadway/Bridge Improvements from
Secretaria de Infraestructura, Desarrollo Urbano y Reordenacion Territorial (SIDURT). Daniel Hernandez,
Senior Resident Engineer from Caltrans provided a brief illustration of the work that will take place in Calexico
in April. Daniel Hernandez presented on the State Route 98 Project form Ollie Avenue to Rockwood Avenue. We
also, had the pleasure of having Jose Marquez from Caltrans who provided a detailed presentation on the
California-Baja 2021 Border Master Plan that was finalized this past month. Plus, economic development
updates from IVEDC and Mexicali counterparts. The next IMBA meeting is scheduled for May 13, 2021.

SR-78/Glamis Multiuse Grade Separated Crossing Feasibility Study: The Study was completed and adopted
by the Commission on January 27, 2021. A final study is on the ICTC website at http://www.imperialctc.org/sr-
78-glamis-crossing/.

Calexico East Port of Entry Bridge Widening Project: The Project proposes to widen the bridge over the All-
American Canal at the U.S./Mexico border approximately 0.7 miles south of State Route (SR) 7. The project
proposes to widen the existing structure by adding four-lanes: Two New Northbound Auto Lanes and Two New
Northbound Commercial Vehicle Lanes. In May 2018, Caltrans and ICTC received $3,000,000 from the
California Transportation Commission and the Trade Corridor Enhancement Program (TCEP) to complete the
Project Approval and Environmental Document (PA/ED) for the project. In June 2018, Caltrans completed a
Project Initiation Document (PID). In Fall of 2018, the PA/ED phase was initiated by Caltrans, technical studies
for the National Environment Policy Act (NEPA) document under Caltrans as the NEPA lead are in progress and
is scheduled for completion in May 2020. In December 2018, was awarded $20 million under the U.S.
Department of Transportation’s BUILD discretionary grant program to complete the Design-Build construction
phase. ICTC staff is completing the procurement process and plans to present an award action to Management
and Commission during the March 24, 2021 meetings.

Imperial Valley Transit (IVT) FREE FARES PROGRAM: On August 7, 2020, the Imperial County
Transportation Commission (ICTC) announced the implementation of a Free Fares Program for various
Imperial Valley Transit (IVT) services. Eligible services include IVT Fixed Route, IVT Circulators (Blue, Green
and Gold Lines), IVT ACCESS and IVT RIDE (EL Centro, Imperial, Heber, Brawley, Calexico, Westshores).
All passengers are eligible to benefit from the Free Fares Program. The fares are subsidized by a State of
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5)

6)

7)

8)

California grant and fare contributions to IVT RIDE passengers by the County of Imperial’s Area Agency for the
Aging (AAA). The Free Fares Program will remain in effect while the grant funds are available. All regular
service eligibility requirements and restrictions remain in effect.

Calexico On-Demand Transit is a proposed demonstration of demand-responsive transit service, dynamically-
routed microtransit service with plug-in hybrid electric vehicles (PHEV) to bridge transportation gaps and
provide connectivity between services and locations across the City of Calexico, California. Covering 7.5 square
miles (including 1.19 square miles outside of the 535 zone), instead of a fixed route service within the City, the
service will provide curb-to-curb pick-up and drop-off and will feature:

e Three 6-passenger PHEVs

e A Custom-branded passenger application for app-based ride hailing;

o Drivers, vehicles, and full operations, including customer service;

e Two Level 2 chargers to be located at the Imperial County Transportation Commission Bus Yard in El

Centro (SB 535 disadvantaged zone); and
o Seamless integration with Imperial County Transportation Commission's fixed route system.

ICTC has submitted a grant application for $1 Million that will cover costs of vehicles and operations
for two-years. The grant requires ICTC to be committed to fund a third year at $500,000. The
additional amount will be covered with other state funds available to ICTC. ICTC expects to receive
announcement of award in April 2021.

Potential Bus Stop in Calipatria: ICTC has evaluated all of its fixed route service routes to attempt to provide
service to the east side of Calipatria. Staff conducted time trials as well utilized several types of buses to verify
buses would not have issues with other existing stops within proposed routes. Potential stops for the area include
a stop along Commercial Avenue and potentially another stop near Alexandria Street. Staff is proposing to utilize
its IVC Express route to potentially service the area. Final location and infrastructure associated with the potential
bus stop(s) is pending discussion with the city of Calipatria staff.

State Route 86 (Northbound) Border Patrol Checkpoint: State Route 86 (Northbound) Border Patrol
Checkpoint: In August 2017 following a year of coordination, Caltrans, the County of Imperial and ICTC met
with CBP management and operations staff achieved consensus for a new conceptual alternative prepared by
Caltrans. The LTA Board met on September 27, 2017, staff presented the Board with a fund request for $1.3
million from the 5% Regional Highway Set-Aside from the Measure D allocations. A Consultant Agreement
with AECOM for design and construction engineering was approved by the LTA on February 28, 2018.
Following our ICTC Board meeting in late Septermber 2020, ICTC has initiated a traffic study as required by
Caltrans. Design work has been delayed due to Border Patrol’s concern related to their ability to provide
additional funding necessary to meet their operational requirements. Discussions have been on-going through to
this week of March 15, 2021. On Wednesday, March 17th ICTC received confirmation from Border Patrol
Headquarters in Washington D.C. that they wish to proceed with the original Canopy Design that is similar to
Interstate 8 Pine Valley Checkpoint.

As discussed and confirmed with Border Patrol, ICTC will only provide the remaining funds we have available
of approximately $1 million to complete the traffic study, 100% design plans, and construction of the canopy,
lighting related to the canopy, and traffic related improvements required by Caltrans. Border Patrol has committed
paying for all other construction related costs and Border Patrol will lead the construction contract.

I-8 / Imperial Avenue Interchange Reconstruction: Caltrans and construction team have been meeting with
City of EI Centro and ICTC to discuss details of construction phases and the public information campaign for
both the Interchange Project and the Imperial Avenue Extension South Project. Stage 1 of construction began on
Monday, May 6, 2020. During the extended closure, motorists on eastbound 1-8 will be detoured along 4th
Street/State Route 86 (SR-86) located east of Imperial Avenue. On July 23" closure of the -8 was needed to
demolish and remove the existing bridge. Crews have completed the demolition of the existing bridge at the I-
8/Imperial Avenue Interchange. There were no reported incidents and detoured traffic was flowing with no major
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9)

delays. Over the next month, the community will see crews performing general earthwork operations. There will
be construction equipment, nose (including OSHA required backup alarms), dust and some minor traffic control.
Stage 2 work on the northern portion of 1-8 is anticipated to take four to six months to complete and could begin
as early as December. During Stage 2, all 1-8/Imperial Avenue on- and off- ramps will be fully closed. The
interchange is expected to open to traffic by the end of 2022 with project completion by mid-2023.

State Route 98 Widening from Ollie to Rockwood: As part of the Calexico West POE Expansion project, SR-
98 and Cesar Chavez Boulevard were widened and improved to serve the expansion to the west. Caltrans’ SR-
98 work between VV Williams and Ollie Avenue was completed in March 2018, and the Cesar Chavez Blvd.
Widening was completed in October 2019. Caltrans has completed the design and right of way phase for SR-98
Widening between Rockwood Avenue and Ollie Avenue. On June 24, 2020, CTC authorized construction
funding. The total project cost is estimated at $7 million using a combination of 2016 Earmark Repurposing,
Demonstration, Traffic Congestion Relief, ICTC and local funds. The construction start date is scheduled for
mid-April with completion scheduled for April 2022.

10) FY 2019 Public Transit Fare Analysis: The final draft of the analysis was presented at the January 2021

meeting(s). The study is currently in the final public comment period. A pre-recorded bilingual presentation will
be posted on the ICTC website in the upcoming weeks at: http://www.imperialctc.org/publications-&-
reports/transit-and-non-motorized/

11) Funding for Phase Il of the Calexico West Port of Entry: As previously noted, Congress authorized $98

million for Phase 1. The U.S. General Services Administration (GSA) began construction for Phase 1 in
December 2015 with completion now scheduled for July 2018. Phase 2A was awarded in the amount of
$191million and will include six additional northbound privately-owned vehicle (POV) inspection lanes,
permanent southbound POV inspection, expanded secondary inspection and adding a pre-primary canopy, new
administration building, and employee parking structure. Funding for phase 2B is in the President’s Budget
Proposal in the amount of $99.7million. Work for phase 2B will include demolition of the old port building and
construction of the new pedestrian building. The total estimated cost for phases 2A plus 2B are $276million.
According to GSA Phase 2A is anticipated to be completed Spring 2023.

12) Calexico Intermodal Transportation Center (ITC): A new Intermodal Transportation Center in the City of

Calexico has been part of ICTC’s long range transit planning. The new Calexico ITC will serve as a regional
mobility hub that will accommodate bus bays for Imperial Valley Transit in addition to the City of Calexico’s
private transit operators, taxis and farm labor buses. ICTC received a Congestion Mitigation and Air Quality
federal program fund to complete the environmental and design plans of the new Calexico ITC. ICTC staff is in
the process of completing the contract award for a consultant firm that will complete the environmental and
design phase. Currently, ICTC staff is completing the Caltrans award review process with multiple Caltrans’
departments. The ICTC Board adopted the agreement with Psomas on September 26, 2018. Environmental phase
is in progress with consultant team and agency partners, including the City of Calexico, Caltrans and ICTC. The
environmental phase is in progress including studies. Next steps: Begin design and property (Right of Way)
acquisition process.

13) Imperial County Regional Climate Action Plan: After the kick-off meeting on June 28, 2019, ICTC established

Project Management Procedures and Communication Protocols with the Consultant as well as reviewing the
Scope of Work and Schedule. The consultant is working on the draft CAP and finalizing the inventory, forecasts,
and targets; anticipating a Final Draft of the CAP by Mid-March, 2021. ICTC member agencies’ will have the
opportunity to review the Final Draft CAP with a goal of having comments back by March 31, 2021. As we move
forward with public comments, ICTC will post the CAP on their website with the intent to get feedback and
comments from the public. A final CAP will be presented to local jurisdictions Council/Board for review and
approval for the months of May or June 2021.

14) State and Federal funding Obligations: Projects programmed in programmed in Federal Fiscal Year (FFY)

2019/2020 were fully obligated according to Caltrans Local Assistance. Beginning October 1, 2020, agencies can
move forward with request for authorization (RFA) for Congestion Mitigation Air Quality (CMAQ), Surface
Transportation Block Grant program (STBG) programmed in FFY 2020/2021. Other state funding also included
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in the Federal Transportation Improvement Program (FTIP) include the Active Transportation Program (ATP).
See complete project list attached.

15) 2018 Trade Corridor Enhancement Program: The Trade Corridor Enhancement Program (TCEP), created
by Senate Bill (SB) 1 (Beall, Chapter 5, Statutes of 2017), provides approximately $300 million annually for
infrastructure improvements on federally designated Trade Corridors of National and Regional Significance, on
the Primary Freight Network, and along other corridors that have a high volume of freight movement. ICTC in
partnership with Caltrans and the San Diego Association of Governments (SANDAG) were successful in
receiving TCEP funds for Advanced Technology Corridors at the California-Mexico Ports of Entry (POE). The
goal project is to implement Intelligent Transportation System (ITS) strategies that will improve border travel
delays. Some of the ITS strategies will include Bluetooth and Wi-Fi readers to help track vehicle delays, as well
as implement changeable message signs on State Routes to inform border travelers of POE delays. Caltrans will
serve as the implementing agency of this project and has an estimated completion date of early 2020. Caltrans
has initiated the environmental phase and preliminary design of the project. TCEP funds will be used in
collaboration with the BUILD grant award for the design and construction phases.

16) State Legislation for Transportation Funding — SB 1 Road Maintenance and Rehabilitation Account
(RMRA): $1.5 Billion annually will go to cities and counties for local road improvements. The following are
projected annual revenues of RMRA for the FY 20/21. This list of projects for all cities and the county can also
be found on the ICTC website at: http://www.imperialctc.org/senate-bill-1/

Below are the projected annual revenues for FY 2020/2021. All Imperial County cities and the county are
required to submit their list of projects in order to be eligible for funding distribution.

RMRA Amount

Agency FY 2020-2021
Brawley $469,831
Calexico $725,242
Calipatria $132,423
El Centro $794,848
Holtville $116,508
Imperial $342,513
Westmorland $42,296
County of Imperial $8,185,798

TOTAL | $10,809,459*

*Estimate source is from the California League of Cities dated May 15, 2020
http://californiacityfinance.com/LSR2005.pdf

17) California-Baja California Binational Region: A Fresh Look at Impacts of Border Delays: Building upon
previous Caltrans, SANDAG, and ICTC studies, this project will refine the economic models developed to assess
economic impacts of delays at the land ports of entry (POES) between the San Diego and Imperial Counties
region and Baja California, Mexico, on the border region economies. It will also estimate greenhouse gas (GHG)
emissions of passenger and commercial vehicles due to northbound and southbound border delays at the six
California POEs and propose strategies to reduce GHG emissions at the border region. Lastly, extensive outreach
to government agencies, local border communities, and private sector stakeholders was conducted. A final report
was completed in the fall of 2020.

18) State Legislation for Transportation Funding — SB 1 2018 Local Partnership Program (LPP): Local
Partnership Program is comprised of formulaic program and competitive programs. In FY2017/2018 total
amount available statewide is $200M and distribution is 50/50 for both formulaic and competitive programs. The
formulaic program share distributions for the Local Partnership Program were presented at the CTC meeting in
December 6-7, 2017. The Imperial County received $1,632 of Local Partnership Formulaic Program (LPFP)
funds in Cycle 1 ($1,076) and Cycle 2 ($556) for a total of $1,632.
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List of projects for Imperial County:

Local Partnership Program (LPP) Programing for FY19/20
Proposed
LPP Formulaic Project cTC
Funds Implementation | Programming
Agency Project Name Local Match Total Cost Fiscal Year Date
2020 Legion Street
Brawley Improvements S 209,000 | S 209,000 | § 418,000 2019-2020 1/30/2020
Scaroni Road
Calexico Improvements S 305,000 | S 550,000 | § 855,000 2019-2020 5/16/2019
Calipatria Date Street
Sidewalk
Calipatria Improvement Project| $ 41,000 | $ 41,000 $ 82,000 2019-2020 5/16/2019
Overlay of Picacho
Road from
Winterhaven Road to
County Quechan Drive S 523,000 | § 523,000 | § 1,046,000 2019-2020 5/16/2019
Aten/Clark Road
Imperial Improvements S 154,000 | $ 327,000 | § 481,000 2019-2020 5/16/2019
Local Partnership Program (LPP) Programing for FY20/21
Proposed
LPP Formulaic Project CTC
Funds Implementation | Programming
Agency Project Name Local Match Total Cost Fiscal Year Date
Orchard Road/Cedar
Holtville Avenue S 60,000 | $ 60,000( $ 120,000 2020-2021 Jun-20
Dogwood Road from
Villa Road to
El Centro Commercial Avenue | $ 339,000 | $ 339,000 | $ 678,000 2020-2021 Jun-20

The following is the link to the 2019 Local Partnership Program guidelines:
http://catc.ca.gov/programs/sb1/Ipp/docs/062719+Amended LPP%20Guidelines.pdf

19) Partnerships with IVEDC:

a)

b)

Southern Border Broadband Consortium (SBBC): For FY 2020/2021. SBBC continues to work with local
stakeholders to identify, prioritize and advance broadband infrastructure and improvement projects; facilitate
and promote broadband education community wide using survey data; work with the Boys and Girls Club of
IV and the Workforce Development Board to create Digital Literacy Centers throughout Imperial County;
and develop a preferred scenario for 98% deployment in Imperial County and present to the California
Advanced Service Fund and the CPUC in 2020. Recent updates to SBBC’s role in the region include a
partnership with local healthcare organizations including ECRMC, Pioneers Hospital and Alliance
Healthcare to identify telemedicine broadband needs and funding opportunities in Imperial County; working
with the California Emerging Technology Fund and the Inland Empire Regional Broadband Consortium as
part of a SCAG project to identify transportation broadband strategies to reduce VMT and greenhouse
emissions; and working with local internet services providers including AT&T to assist successful
applications for funding opportunities with the CPUC in locations such as north County, central Imperial and
the Imperial Business Park by end of July 2020.

The Brawley Transit Corridor Brownfield Assessment: ICTC in partnership with IVEDC received a U.S.
Environmental Protection Agency (EPA) Brownfields Communitywide Assessment Grant award of
$300,000 from the Environmental Protection Agency’s Brownfields Assessment Program. This assessment
will be focused along the transit circulator route within the 13-mile Imperial Valley Transit’s (IVTs) Brawley
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Gold Line Transit Route and the Brawley Transit Center that serves as the IVTs North Imperial County
transfer terminal. The commercial corridors in the target assessment area include over 100 known
commercial properties and suspected historical gas station sites with known or suspected underground tanks
in the target area. ICTC will be the fiscal agent and has developed an MOU which will define roles and
responsibilities (Audits, Administration and Project Management) or ICTC and IVEDC. SCS Engineers have
initiated early Tasks that include the Quality Assurance Project Plan (QAPP) and project management plan
as required by EPA.

(1) The Finnell Property has 3 parcels. It received DTSC approval on March 8, 2019. Phase 1 and
Phase 2 reports have been finalized and 3 underground storage tanks have been excavated and
disposed of no further action is required.

(2) The Chai Property has 2 parcels. It received DTSC approval on March 28, 2019. Phase 1 report
completion occurred on October 15, 2019 and no further action is required.

(3) The Lesicka Property has 2 parcels. It received DTSC approval on August 29, 2019 and Phase 1
and Phase 2 reports have been finalized and no further action is required.

(4) The Dek Property has 1 parcel. It received DTSC approval on April 22, 2020. Phase 1 was
improperly completed by a previous engineering firm. 95% of the re-development was completed
when the contractor discovered concerning amounts of underground contamination on site. We
stepped in and completed a phase 2 and we are currently assessing the situation while collecting
additional soil samples and pending laboratory results.

(5) The Pioneers Property has 3 parcels. It received DTSC approval on May 11, 2020. Phase 1’s were
completed on all parcels. 1 parcel which is the site of a former Chevron station closed on 1975 will
require a phase 2. The Field Sampling Plan was approved and is underway.
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PROJECT DESCRIPTION

Canopy with 2
northbound Primary
inspection lanes on
existing SR 86

1 dedicated truck
inspection lane to
secondary inspections

SCHEDULE/COSTS

Total Estimated
Construction costs:
$3.1 Million

Local Funding
Committed: $1.3 Million
for Traffic Study, Design
and Construction

Border Patrol Funding
Committed: $2.3 million
for Construction

Complete Design and
Environmental: July 2021

Begin Construction:
October 2021

Complete Construction:
April 2022

State Route 86 (Northbound
Border Patrol Checkpoint
Expansion Project

Project Goals:
Improve security and enforcement
Improve interregional trade and travel
Reduce congestion and delays
Provide safe operational space
Provide 2 primary inspection lanes with Canopy

Average Annual Daily Traffic
6,600 Vehicles

36% Truck Traffic
Existing Checkpoint:

1 primary lane for

cars and trucks
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SHADE STRUCTURE EXAMPLE



For a full list of items received visit the IVRMA website at ivrma.org.

IMPERIAL VALLEY RESOURCE MANAGEMENT AGENCY

SERVING THE CITIES OF BRAWLEY, CALEXICO, CALIPATRIA, EL CENTRO,
HOLTVILLE, IMPERIAL, WESTMORLAND AND COUNTY OF IMPERIAL

AGENDA REPORT
TO: IVRMA Board Members and City / County Managers
FROM: Daveline Villasefior, Project Manager
SUBJECT: IVRMA Board Meeting
MEETING DATE: March 24, 2021

STAFF REPORT

City County Payment Program (CCPP): FY 2018-19 City/County Payment Program expenditure reports are
due on April 1, 2021. The Expenditure Period End Date and the last day to expend FY 2018-19 funds was of
March 1, 2021. The New FY 2019-20 City/County Payment Program expenditure period will begin on April 1,
2021 for the amount of $59,528.00.

Food Generators under SB 1383: SB 1383 Organic Waste Methane Emissions Reductions legislature requires
a 20% reduction of edible food currently going to landfill by 2025. To accomplish this mandate, a unified food
recovery network is necessary. Luckily, the Food Bank in the Imperial County has an extensive food recovery
program that already exists so we are here to help enhance that network. Outreach is strongly encouraging
businesses to be aware of SB 1383 requirements in efforts to expand the food recovery network. Requirements
for food generating business information is attached.

Jurisdiction’s Annual Spring Review 2020: CalRecycle Local Assistance and Market Development (LAMD),
Haley Aumiller, has begun scheduling jurisdictions for the annual review of the implementation of those local
programs; AB 341 Mandatory Commercial Recycling (MCR) and SB 1826 Mandatory Commercial Organics
Recycling (MORe) to determine if the jurisdiction has met the requirements of AB 939 (known as the Integrated
Waste Management Act [IWMAY]). In doing this, CalRecycle will continue to rely on annual reports, staff
jurisdiction visits and other information that the jurisdiction deems relevant to local program work. IVRMA is
available to meet with each city representative to prepare for the review. Jurisdictions will be expected to meet
the requirements requested on the 2019 Fall Annual Review and MCR & MORe Plan recently submitted.

Household Hazardous Waste (HHW): All HHW facilities are now opened to welcome residents of the
Imperial Valley to drop off their household hazardous material. Brawley & Calexico are opened every other
Sunday from 8 a.m. to 12 p.m. El Centro is opened from 8 a.m. to 12 p.m. every Saturday of the month. For
schedule information or verification of items received please feel free to contact our office at (760) 337-4537
between Monday through Friday from 8:00 a.m. to 5:00 p.m. or a full list of items received visit the IVRMA
website at www.ivrma.org.

300 S Imperial Avenue Suite 6, El Centro, CA 92243 e 1-877-RECYCLE e Fax (760) 337-3184 www.ivrma.org
Printed on Re@@led Paper
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Commercial Edible Food Generator is subject to the requirements of Article 10. of SB 1383,
shall keep a record that includes the following:

1.

2.

3.

A list of each food recovery service or organization that collects or receives its
edible food pursuant to a contract or written agreement established under Section
21 18991.3(b).
A copy of contracts or written agreements between the commercial edible food
generator and a food recovery service or organization.
A record of the following for each food recovery organization or service that the
commercial edible food generator has a contract or written agreement with
pursuant to Section 18991.3(b)
o The name, address and contact information of the service or organization.
e The types of food that will be collected by or self-hauled to the service or
organization.
o The established frequency that food will be collected or self-hauled.
o The quantity of food collected or self-hauled to a service or organization for food
recovery. The quantity shall be measured in pounds recovered per month.

Food Recovery Organization is an entity that engages in the collection or receipt of edible
food from commercial edible food generators and distributes that edible food to the public for
food recovery either directly or through other entities including, but not limited to:

A food bank as defined in Section 113783 of the Health and Safety Code;

A nonprofit charitable organization as defined in Section 113841 of the Health and Safety
code; and,

A nonprofit charitable temporary food facility as defined in Section 113842 of the Health
and Safety Code.

Food Recovery Organization shall maintain a record of:

The name, address and contact information for each commercial edible food generator
that the organization receives edible food from.

The quantity in pounds of edible food received from each commercial edible food
generator per month.

The name, address and contact information for each food recovery service that the
organization receives edible food from for food recovery.

Food Recovery Service means a person or entity that collects and transports edible food
from a commercial edible food generator to a food recovery organization or other entities for
food recovery.

Food Recovery Service shall maintain a record of:

The name, address and contact information for each commercial edible food generator
that the service collects edible food from.

The quantity in pounds of edible food collected from each commercial edible food
generator per month.

The quantity in pounds of edible food transported to each food recovery organization per
month.

The name, address and contact information for each food recovery organization that the
service transports edible food to for food recovery.

40


https://www.calrecycle.ca.gov/organics/slcp

Date:  March 24, 2021
To: ICTC Management Committee/Commission Meeting
From: David Salgado, Regional Affairs Officer (RAO)

Re: Southern California Association of Government’s (SCAG) Report

The following is a summary of the SCAG Executive Director’s Report and/or Federal and State Legislature Staff Report for
the Imperial County Transportation Commission’s Management Committee and Commission meetings for March 24, 2021.

1. SCAG Joint Policy Committee Meeting March 2021: In lieu of a regular schedule of Policy
Committee Meetings SCAG held a Joint Policy Committee (JPC) meeting. The JPC was held to
present SCAG’s Racial Equity and Regional Planning “Baseline Conditions Report.” In July 2020
SCAG adopted a resolution affirming its commitment to advancing justice, equity, diversity, and
inclusion throughout Southern California. Since adoption of the resolution an ad hoc “Special
Committee on Equity and Social Justice” has been meeting on a quarterly basis to advance efforts on
an Early Action Plan (EAP). The Racial Equity EAP provides a set of goals and strategies designed to
advance racial equity through SCAG’s policies, practices, and activities.

2. SCAG March Regional Council (RC) Meeting: At SCAG’s March 4" Regional Council Meeting
the board took action to approve the final 61 cycle Regional Housing Needs Assessment (RHNA)
Allocation Plan. SCAG has completed all final reviews and appeals of the RHNA Allocation Plan.
Upon approval the final plan will be submitted to the California Department of Housing and
Community Development (HCD) for approval. Additionally, the RC approved the 2021 Federal
Transportation Improvement Program (FTIP), including the associated transportation conformity
determination.

3. SCAG 2021 General Assembly Delegate and Alternate Appointments: SCAG has provided formal
notice to all city clerks regarding the appointment of 2021 SCAG General Assembly Delegates and
Alternates. Appointments should occur at a regularly scheduled council meetings to select one
delegate and an alternate to vote at the General Assembly on behalf of the member city. Only the
appointed delegate or alternate can vote at the convening of the 2021 SCAG General Assembly and
must be present to do so.

4. SCAG 2021 General Assembly: The annual convening of the SCAG General Assembly is scheduled
for Thursday May, 6™ 2021. The meeting will be held remotely. More information will be provided
as it is made available. Please contact SCAG RAO David Salgado with any questions regarding the
2021 SCAG General Assembly.
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5. 2020 SCAG Sustainable Communities Program (SCP) Grant Program: SCAG has approved the
2020 SCP grant guidelines. The FY 2020/2021 program will fund projects in the following areas that
support and implement the policies and initiatives of the 2020 Regional Transportation
Plan/Sustainable Communities Strategy (RTP/SCS), Connect SoCal: Active Transportation & Safety;
Housing and Sustainability; Smart Cities, Mobility Innovation & Transportation Demand
Management; and Green Region. The first Call prioritizes Active Transportation & Safety projects,
and the second Call prioritizes efforts to increase housing production.

SCAG is pleased to announce the 2020-2021 Sustainable Communities Program (SCP) — Smart
Cities & Mobility Innovations Call for Applications is now open to eligible applicants.

The program will provide resources for projects that support the implementation of three Connect
SoCal key connections, focusing on smart cities and job centers, go zones, and shared
mobility/mobility as a service, to expand upon our mobility ecosystems and advance the region’s
vision. Application Webinars will be held Monday March 8" and Monday April 5. One to one
sessions are also available through April 16 for any interested potential applicants who may need
assistance. Deadline to apply is April 23, 2021. Please feel free to contact SCAG RAO David
Salgado with any questions.

6. SCAG Regional Data Platform (RDP): The Regional Data Platform will standardize regionally
significant datasets, provide opportunities for local partners to update their data in real-time, and draw
insights from local trends. More specifically, it will be an online tool for SCAG and local jurisdictions
to access data necessary for local general plan development and general decision making by
monitoring transportation, land development trends, housing and economic growth, and sustainability
conditions. The platform will also feature a data-driven collaboration hub for local jurisdictions to
engage with stakeholders for individual projects, such as local and regional land use planning, active
transportation planning, greenhouse gas reduction strategies and development impact assessments.

Moving beyond just technology, this platform will help government engage with data in a simpler
way, allowing the interpretation of information into actionable insights and knowledge, and provide a
digital venue for local agencies to engage with their residents using data as a medium.

Process wise, SCAG will enable users to improve the platform through data revision and insight
sharing, empower local partners to use the platform for their own initiatives (thereby spotlighting best
practices), and ultimately foster continuous experimentation at the local level by helping jurisdictions
understand how their plans could impact the region’s most significant challenges — transportation,
jobs, housing, and sustainability.

e Housing Element Parcel Tool (HELPR): The HELPR tool is a readily available mapping
and data tool available to SCAG member agencies and partners. The tool drills down on parcel
specific data and demographics which will support the development of housing plans and
general plan updates.
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e Local Information Services Team (LIST): SCAG has created the “Local Information
Services Team” in an effort to support the roll out of the Regional Data Platform (RDP) and
other housing and data support needs.

7. SCAG Broadband Action Plan: At the February 4" SCAG Regional Council (RC) Meeting, the
SCAG RC adopted a resolution which directs SCAG staff to develop a “Broadband Action Plan.” The
development of an action plan would provide a model resolution and policy paper for local
jurisdictions, pursue funding opportunities and partnerships to assist local jurisdictions with broadband
implementation, convene a working group, and further support broadband planning and data research.
These efforts would also be developed to compliment SCAG’s ongoing efforts to support an Inclusive
Economic Recovery and efforts supporting Racial Equity and Social Justice.

8. SCAG Aerial Imagery Project 2020-21 Update: After numerous meetings to discuss the potential
for SCAG to facilitate a new Aerial Imagery Flyover Project, the County of Imperial has agreed to
facilitate a public procurement process. This will allow for more funds to be applied to the project to
support the procurement. SCAG has set aside $250,000 for the project and will increase the support
by $50,000 for a total of $300,000. The project is currently in the final phases. A meeting was held
recently to discuss proposed member contributions in time for budget development. The proposed
local contribution amount is attached for review.
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INNOVATING FOR A BETTER TOMORROW Executive Director’s Report
March 2021

6™ CYCLE RHNA UPDATE

On Feb. 16, the Regional Housing Needs Assessment (RHNA) Subcommittee/Appeals Board reviewed and recommended the 6™ Cycle
proposed Final RHNA Allocation Plan for further recommendation to the Community, Economic, and Human Development (CEHD)
Committee. On Feb. 21, the CEHD Committee reviewed the proposed Final RHNA Allocation Plan and recommended it to the Regional
Council for adoption at a public hearing scheduled for March 4. The Final RHNA Allocation Plan includes a redistribution of successfully
appealed units from the RHNA appeals process and must be consistent with the regional determination provided by the California
Department of Housing and Community Development (HCD) in October 2019.

The RHNA Subcommittee and CEHD Committee at their respective February meetings also reviewed and recommended a resolution to
address various issues that were raised during the RHNA process. The resolution outlines a strategy for SCAG to explore these reforms,
such as a continuation of supporting subregions and local jurisdictions through the Regional Early Action Planning (REAP) program,
facilitations of discussion with HCD, statewide committee participation, legislative changes, and enhanced communications with county
transportation commissions, policymakers, and stakeholders. The resolution will be included in the March 4 Regional Council agenda

CALL FOR COLLABORATION GRANT APPLICATION CLOSES, AWARD ANNOUNCEMENTS
ANTICIPATED IN THE COMING WEEKS

In partnership with SCAG, the California Community Foundation (CCF) released the Call for Collaboration request for proposals on Jan. 19,
inviting community organizations and their government partners to apply for small grants that fund the development of community-based
policies and plans that support increased housing production. SCAG and the CCF issued widespread outreach and hosted a webinar to
support community groups in developing their applications. As of the Feb. 23 deadline, dozens of applications had been received from
organizations across the SCAG region. A review panel of foundations, academic scholars, housing professionals, and SCAG representatives
has been carefully crafted to review proposals and identify grantees. The anticipated date of grantee award announcements is March

THIRD SUSTAINABLE COMMUNITIES PROGRAM CALL FOR APPLICATIONS RELEASED

On Feb. 8, SCAG released the third Sustainable Communities Program Call for Applications, which is open through April 23 and is focused
on Smart Cities & Mobility Innovations. Applicants can apply for technical assistance for project types focusing on smart cities and job
centers, go zones, and shared mobility and mobility as a service. Staff will hold two webinars to support application development and
highlight best practices for eligible program areas on both March 8 and April 5. Staff is also holding weekly office hours for one-on-one
coaching to support application development. To learn more and sign up for the upcoming webinars and office hours, please visit the

SCAG LEADERSHIP MEETS WITH CONGRESSIONAL REPRESENTATIVES TO DISCUSS
REGIONAL PRIORITIES

On Feb. 10, President Rex Richardson, First Vice-President Clint Lorimore, Second Vice-President Jan Harnik, and Immediate Past President
Alan Wapner, and | conducted two virtual meetings, respectively, with Congressman Ken Calvert (R-Corona), Member of the House
Appropriations Energy and Water Subcommittee, and Congressman Mike Garcia (R-Santa Clarita), Member of the House Appropriations
Transportation and Housing & Urban Development Subcommittee. They were joined by Regional Council Members Juan Carrillo, Peggy
Huang, David Pollock, Steve Manos, and Karen Spiegel.

The meetings provided an opportunity for leadership to advocate and discuss some of the agency’s most critical federal legislative
priorities. First, to support direct and flexible federal aid for all cities, regardless of population size, to help with unexpected COVID-19-
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related expenses and to backfill tax revenues losses. Secondly, to support a long-term federal surface transportation reauthorization
bill. The Fixing America’s Surface Transportation (FAST) Act was extended for one-year to Sept. 30, which will give Congress more time
to work on a new bill. Lastly, against the backdrop of the COVID-19 pandemic that has amplified the need for reliable and affordable
broadband services, local governments and the private sector must have a strong federal partner as they deploy broadband infrastructure
especially in underserved communities.

NEW MEMBER ORIENTATION

On Feb. 23, SCAG Regional Council President Rex Richardson, Executive Director Kome Ajise, and staff hosted a New Member Orientation
for Regional Council members that have joined SCAG as a result of the November 2020 General Election outcomes. Staff provided an
in-depth presentation that covered multiple topics such as the agency’s governing structure, member benefits, and major ongoing
projects. There was also an opportunity for members to ask questions on Connect SoCal, housing and economic recovery efforts, and
other significant regional planning initiatives. Future New Member Orientations will be planned as needed to provide new members
with an opportunity to learn more about SCAG, meet key staff, and discuss important programs and initiatives.

SCAG HOSTS TRIBAL GOVERNMENT LISTENING TOUR AND PRESENTS CONNECT SOCAL TO
TRIBAL ALLIANCE OF SOVEREIGN NATIONS

In January, SCAG gave a presentation on Connect SoCal to the Tribal Alliance of Sovereign Indian Nations, who subsequently identified
two members for GLUE Council membership. In February, President Rex Richardson and Tribal Government Regional Councilmember
Andrew Masiel, Sr., hosted the Tribal Government Listening Tour, which was attended by elected officials from the Agua Caliente Band
of Cahuilla Indians, Chemehuevi Indian Tribe, Pechanga Development Corporation, Santa Rosa Band of Cahuilla Indians, Morongo Band
of Mission Indians, Torres-Martinez Desert Cahuilla Indians, and the Torres-Martinez Gaming Commission. Since 2006, SCAG’s Bylaws
have ensured that the Native American perspective is represented at the policy decision-making level by providing voting seats to tribal
government representatives on the General Assembly, Regional Council, and Policy Committees.

INCLUSION, EQUITY, DIVERSITY & AWARENESS WEBPAGE, BASELINE CONDITIONS REPORT
& PUBLIC SURVEY RELEASED

SCAG’s Regional Council on policies and practices to: 1) End racial and social disparities internal to the agency; 2) Strengthen the way it
engages and convenes to protect and expand community voice and power; and 3) Work in partnership with others to close the gap of
racial injustice and better serve communities of color, and in so doing, serve all the people of the region. To bring together the agency’s

aims to support an equitable and inclusive economic recovery for the SCAG region. SCAG will be hosting 25-30 small focus groups from
late February to early April for various industries to gather feedback and insights into what an inclusive economy would look like in their
respective sectors and how SCAG can provide support. SCAG has kicked off the first seven convenings, meeting with community-based
organizations, labor unions, incubators and accelerators, financial sector representatives, and commercial developers. In these first
set of focus groups, we received invaluable input on the needs of each sector and SCAG’s potential role in addressing these needs and
narrowing racial disparities in accessing opportunities to economic mobility. SCAG will take the feedback from the convenings, combined
with baseline data, to recommend strategies, policies, and programs for increasing our regional competitiveness and accelerating the
creation of family supporting jobs.
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SAVE THE DATE: 32N> ANNUAL DEMOGRAPHIC WORKSHOP

SCAG and the University of Southern California Sol Price School of Public Policy will jointly host the 32" Annual Demographic Workshop as
a virtual two-day event on June 8 and June 15 from 1:30 p.m. — 4:45 p.m. The theme for this year’s program is “The Post-Pandemic City.”
Over the last year, Southern Californian residents, and the nation as a whole, have experienced extraordinary changes in all aspects of
their lives such as those related to family formation and childcare, healthcare, employment, commuting, and housing accommodations.
A demographic check-up panel covers the latest trends in migration, fertility, and vaccination, as well as the new 2020 Census counts due
for release. Additional panels will focus on myths and realities of California’s mass exodus and declining mobility, and the new trends
in workplace, travel, and residential locations. The program will also include a keynote address and a series of expert-led roundtable
discussions to build skills about topics discussed. Online registration will be available soon. For more information, please contact John

GLUE COUNCIL RECONVENES IN 2021

On Feb. 8, SCAG reconvened the Global Land Use & Economic (GLUE) Council, bringing together existing members and new members
that reflect diverse industries from across the region. Staff provided presentations including updates on Connect SoCal, RHNA, SCAG’s
housing program, and legislative bills related to housing and land use policy. SCAG will continuously share its legislative agenda to keep
GLUE Council members informed and receive industry-specific feedback. The framework of the Inclusive Economic Recovery Strategy
(IERS), part of the President’s Work Plan, was also shared by staff. As part of the work plan, SCAG will host a dedicated focus group for
the GLUE Council to learn more about how they see local and regional governments supporting efforts to promote an economic recovery
that is centered on racial and gender equity. Members suggested many potential topics for future meetings, including adjustments to
the models used for Connect SoCal on population growth, utility companies contributing to permitting process evaluation in smart cities
initiatives, regionally responding to the Climate Action Plan for Transportation Infrastructure process, the complexity of the state’s new
vehicle miles traveled (VMT) goals, and the region’s overall economic picture.

TOOLBOX TUESDAY TRAINING FOCUSES ON PRESENTING DATA AND MAPS

On Feb. 23, SCAG hosted “StoryMapping: Transforming Data into Interactive Stories,” a Toolbox Tuesday webinar that included an overview
of ArcGIS StoryMaps and how it can be used to create immersive web-based stories or presentations by combining data, text, interactive
maps, and other multimedia content. The webinar introduced participants to various types of StoryMaps, featured professionals using
the tool, showcased regional StoryMaps from local jurisdictions and students, and closed with a tutorial on developing StoryMaps. The

well as to access prior trainings and materials.

SCAG NATURAL & FARM LANDS CONSERVATION WORKING GROUP MEETS

On Feb. 25, SCAG hosted the Natural & Farm Lands Conservation Working Group. Meeting since 2014, the purpose of the working
group is to provide a forum for stakeholders to share best practices and develop recommendations for natural and agricultural land
conservation throughout the region and has been instrumental in the formation and implementation of Connect SoCal’s conservation
polices and strategies. The most recent meeting featured several presentations, many of which focused on agriculture and grazing lands
conservation. An update on the SoCal Greenprint was provided, after which feedback was sought from the group on agricultural-related
data and how the tool will convey that information. An additional presentation was given on agricultural conservation efforts around
California and engaged the group on how SCAG can implement agricultural conservation strategies based on goals in Connect SoCal. For
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Breakdown of total cost and reserves per project partner:

Entity Contribution Contribution
SCAG $300,000.00 50.00%
11D $120,000.00 20.00%
Imperial County $100,000.00 16.67%
ICTC $30,000.00 5.00%
LAFCO $15,000.00 2.50%
City of El Centro $7,675.00 1.28%
City of Calexico $6,800.00 1.13%
City of Brawley $4,550.00 0.76%
City of Imperial $3,250.00 0.54%
City of Calipatria $1,275.00 0.21%
City of Holtville $1,075.00 0.18%
City of Westmorland $375.00 0.06%
Caltrans $10,000.00 1.67%
Total $600,000.00 100.00%
Cost of 2020 Flight $455,465.62
Reserves for Next Flight $144,534.38
Breakdown of cities total contribution:
Percentage

City Contribution $25,000.00
City of El Centro 30.70% $7,675.00
City of Calexico 27.20% $6,800.00
City of Brawley 18.20% $4,550.00
City of Imperial 13.00% $3,250.00
City of Calipatria 5.10% $1,275.00
City of Holtville 4.30% $1,075.00
City of Westmorland 1.50% $375.00
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News Release

FOR IMMEDIATE RELEASE
February 4, 2021

Contact: Steve Lambert, The 20/20 Network
(909) 841-7527/ steve@the2020network.com

SCAG commits to developing a Broadband Action Plan to help cities, counties
address the digital divide

Los Angeles — The nation’s largest metropolitan planning organization on Thursday committed to
helping its 191 cities and six counties bridge the digital divide and increase broadband access in
underserved communities throughout Southern California.

Within the SCAG region alone, 10 percent of households do not have access to adequate internet speeds
or have no internet access whatsoever. These households are disproportionately located in low-income
or rural areas, where the population is predominantly Black, Latino or over 65 years old.

A resolution adopted by the Regional Council of the Southern California Association of Governments
(SCAG) is aimed at addressing a problem that has become even more pronounced during the COVID-19
pandemic as schools, many jobs, healthcare and a significant number of government services have gone
online. Without adequate broadband infrastructure, underserved communities find themselves at a
bigger disadvantage, resulting in a widening of the equity gap.

The resolution adopted Thursday directs SCAG staff to develop a Broadband Action Plan, which would
include:

o Developing a model resolution and policy paper for local jurisdictions, addressing the digital divide.

0 Pursuing grant funding opportunities and partnerships to assist local jurisdictions with broadband
implementation.

o Convening a working group to develop ways to facilitate rapid deployment of broadband technology
such as streamlining the permit process, lowering fees to a reasonable level, and reducing the cost
of entry and operation of broadband systems within underserved communities.

0 Including broadband planning, data and research findings, and strategies as part of SCAG’s work in
promoting an inclusive Regional Economic Recovery and Strategy.

“Closing the digital divide is critical to our commitment to addressing economic and social disparities
within communities of color,” said SCAG President Rex Richardson, Vice Mayor of Long Beach.
“Broadband has become essential infrastructure for the 21 century, but as many as 10% of Southern
California households — disproportionately located in low-income communities — continue to be left out
in the cold.”
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Under Richardson’s leadership, SCAG declared racism a public health crisis, established a special
committee on equity and social justice, and focused its 2020 Southern California Economic Summit on
developing an inclusive recovery strategy.

Those efforts have underscored just how onerous the digital divide has become, and the need to
expedite the development of broadband infrastructure and prove connectivity at an affordable rate.

“It’s a vicious cycle for residents in disadvantaged communities, who are struggling to participate in the
digital landscape due to lack of affordability or infrastructure,” said Kome Ajise, SCAG’s Executive
Director. “Our aim is to build regional cohesiveness and work with local municipalities to develop the
framework and support they need to address this critical task.”

Hit#

About SCAG

SCAG is the nation’s largest metropolitan planning organization, representing six counties, 191 cities and
nearly 19 million residents. SCAG undertakes a variety of planning and policy initiatives to plan for a
livable and sustainable Southern California now and in the future. For more information about SCAG,
please visit: www.scag.ca.gov.
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To:

From:

Subject:

State of California Cadlifornia
DEPARTMENT OF TRANSPORTATION

ICTC COMMISSION pate:  March 2021
ICTC MANAGEMENT COMMITTEE

GUSTAVO DALLARDA
Caltrans District 11 Director

DISTRICT DIRECTOR'’S REPORT

CONSTRUCTION

1. 1-8/Imperial Avenue Interchange: The project includes installing two ramps
that will provide direct access to southbound Imperial Avenue which will
provide connectivity to the south portion of El Centro. Work will take place
weekdays from 7:00 a.m. to 3:30 p.m. for the time being. Eastbound I-8/
Imperial Avenue ramps will continue to be closed through spring 2021.
Bridge work (pile-driving) began on November 12, 2020 and will continue for
three months. Eastbound I-8/ Imperial Avenue ramps will continue to be
closed; fully closing access to/from Imperial Avenue for six to eight months.
The El Centro City Council has approved the installation of a community
identifier for this structure. Caltrans District 11 and Headquarters units are
moving forward based on this approval. A rendering is shown below. The
project is expected to open to traffic in late 2021 or early 2022, with plant
establishment and close out work continuing through 2023.

Project Website: https://dot.ca.gov/caltrans-near-me/district-11/current-projects/i8-imp-interchange

2. SR-98 Widening Project: As part of the Calexico West POE Expansion project,
SR-98 and Cesar Chavez Boulevard were widened and improved to serve the
expansion to the west. SR-98 work between VV Wiliams and Ollie Avenue was
completed in March 2018, and the Cesar Chavez Blvd. widening was
completed in October 2019 by the City of Calexico. Caltrans has completed
the design and right of way phase for SR-98 widening between Rockwood
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Avenue and Ollie Avenue. The total project cost is estimated at $8.2 million
using a combination of 2016 Earmark Repurposing, Demonstration, and Traffic
Congestion Relief funds. The project has a $1.7 million funding shortfall for
which Caltrans requested an ICTC contribution of $200,000; this was approved
by the ICTC LTA board in September. The remaining $1.5 million shortfall will
be covered by other State funds, which was approved by the CTC in
October. SR-98 project contact was approved on December 24, 2020 and
the project will start in spring 2021, no later than April 23, 2021.

3. SR-111 Niland Geyser/Mudpot: The SR-111 Niland Geyser/Mud Pot is active.
The caldera is approximately 20 feet away from SR-111. Water from the Mud
Pot is free-flowing through the subsurface drainage installed in 2019. The
original temporary detour road was opened to traffic in August of 2020. The
original detour is being extended to accommodate for the Mud Pot’s
unpredictable change in direction. The temporary detour will remain in place
as the mud pot moves beyond the original freeway.

PROJECT DELIVERY

1. SR-186 All-American Canal Bridge: This project proposes to construct a new
bridge over the All-American Canal (AAC). The new bridge willimprove safety
and better facilitate international and interregional movement of people,
goods and services. A 2019 feasibility study proposed 8 alternatives including
a no-build option. The following stakeholders have been identified, Fort Yuma
Quechan Indian Tribe, US BIA, US BOR, IID, International Boundary and Water
Commission, County of Imperial, Union Pacific Railroad and US GSA. Project
Milestones: Project Approval/Environmental Clearance 9/2023. The
Anticipated funding fiscal year for construction is 2025/26.

MAINTENANCE AND TRAFFIC OPERATIONS

1. The El Centro Travelway Crew continued with paving project on SR-86 east of
Heber Rd and performed litter control at various locations along I-8/SR-111.
Potholes were repaired on SR-86 between Bradshaw and Adams.

2. The Midway Travelway Crew performed a crack sealing operation on
Vanderlinden Rd OC(I-8) to prepare pavement for spring microseal project.
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3. The El Cenftro Functional/Landscape performed sign and landscape
maintenance and litter control along I-8 (SR111/Dogwood) response to an
installation order from Caltrans Traffic Operations.

4. The Brawley Travelway Crew performed scheduled brush removal on SR-78
bypass and washout repair at various locations on SR-78 (Glamis)

5. The Brawley Marking Crew refreshed pavement markings on SR-86 and
Adams Ave in El Centro.

6. SR-86/Customs & Border Protection Checkpoint Expansion: ICTC informed
Caltrans that the scope of the project has changed to add a second detour
lane info the existing canopy to perform inspection. ICTC will work with their
consultant and will provide Caltrans with a traffic study to identify necessary
SR-78/SR-86 intersection operation improvements to accommodate the
change in inspection operation. A location for secondary inspection is still
being analyzed. Once Caltrans agrees with the operational improvements,
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ICTC/AECOM will submit design plans for review and approval of their
project. Caltrans will assist ICTC in coordinating upcoming meetings.

An environmental document as well all other appropriate studies will be
needed to finalize the project. A series of permits will be required for their
existing traffic control at the checkpoint, for the inspection operations and
equipment within the facility, and for a temporary checkpoint while the
project is in construction. A new Freeway Maintenance Agreement will be
required for the portion of the existing canopy that is within Caltrans ROW.

PLANNING AND LOCAL ASSISTANCE
1.

District 11 Active Transportation Plan: Caltrans District 11 is developing an
Active Transportation Plan for San Diego and Imperial Counties. This plan will
include an existing conditions analysis and a prioritized list of identified
bicycle and pedestrian needs on and around the State Highway System.
Input from regional and local partner agencies and local advocates is
essential to the development of this plan. Caltrans encourages our partner
agencies to participate in the Active Transportation Plan Working Group
(ATPWG). Further outreach will occur at future TAC meetings and through
non-traditional methods such as social media and virtual meetings.

Border Master Plan (BMP): The BMP is a comprehensive, binational approach
to coordinate the planning and delivery of international land Ports of Entry
(POEs) and their transportation infrastructure projects. The draft 2021
California-Baja California BMP report was presented to the BMP Policy
Advisory Committee and approved on February 11, 2021.

Project Study Report: Forrester Road Improvements As drivers on SR-86
between |-8 and the City of Westmorland are experiencing greater delays, a
growing number of vehicles are using the segment of Forrester Road
between -8 and Westmorland as an alternative route. This increase in traffic
(including higher truck use and the movement of farm equipment) has led to
longer travel times and limited passing opportunities. This project proposes
short-term, mid-term, and long-term improvements to the segment of
Forrester Road from |-8 to Westmorland. The project includes the
development of a temporary Westmorland Bypass, various intersection
improvements, the installation of passing lanes, shoulder widening, a long-
term Westmorland Bypass, and an ultimate four-lane facility. Conceptual
drawings and planning level cost estimates are currently being developed.
This PSR is a partnership between Caltrans and ICTC with a Technical Working
Group providing input, which includes stakeholders from the County of
Imperial, the cities of El Centro, Westmorland, Imperial, and Brawley and
representatives from the Imperial Irrigation District (IID). This PSR process
began in 2016, with TWG meetings beginning in 2018 and being held as
needed. The last meeting was held on December 16, 2020. Caltrans will
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continue to develop alternatives for intersection improvements and a four-
lane roadway.

. Local Assistance: FHWA Federal Lands Access Program (FLAP)

FLAP funds projects providing access to, are adjacent to, or are located
within Federal Lands on facilities maintained or owned by a state, county,
local or tribal government. Projects near high-use Federal recreation sites or
Federal economic generators receive priority. Deadline: May 27, 2021
https://highways.dot.gov/federal-lands/programs-access/ca

Federal Fiscal Year 20/21 Requests for Authorization/Obligation Past Due:

Funding Requests for Authorization (RFA) for this federal FY were due
January 29, 2021. Please continue to transmit RFA submittals and minimize
delay in obtaining fund authorizations.

Note the Obligation Authority (OA) funds for redistribution are dwindling
faster than in prior years. Make sure that funds are programmed
appropriately.

Schedule for California Transportation Commission (CTC) Allocation Reqguests:

Please review the attached schedule of deadlines to send allocation request
packages for California Transportation Commission (CTC) approval during
the June 23-24 CTC meeting. Caltrans District 11 must receive all documents
at least two months prior to the preferred CTC meeting date. April 23 is the
next deadline (for the June 23-24, 2021 CTC meeting).

February 23, 2021 — Assembly Bill (AB) 1012 Cycle 22 Obligation Plan Past Due:

In Imperial County over $2.5 million from both the Congestion Mitigation and
Air Quality (CMAQ) Improvement Program and Regional Surface
Transportation Program (RSTP) are subject to reprogramming on November 1,
2021. For any questions, contact Peggy Siu: 916-651-6875.

Under provisions of AB 1012, Regions are required to obligate all federal funds
within three years of receiving apportionments. Annual obligation plans were
due to the District 11 Local Assistance Engineer by February 23, 2021. Please
transmit at the earliest opportunity. Linked below is the Assembly Bill (AB) 1012
noftification letter for federal apportionment balances from federal FY 2019.

https://dot.ca.gov/programs/local-assistance/projects/ab 1012

June 30, 2021 — Funds Lapsing — Cooperative Work Agreement (CWA) Notice:

The Cooperative Work Agreement (CWA) process began December 21,
2020. Caltrans provided local agencies with a list of projects funded with
budget authority that expires on June 30, 2021.

The CWA is infended to be a two-year extension of project funding
availability before lapsing. Visit the Government Code 16304.3 webpage for
details using link below.
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http://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtmlgsectionN
um=16304.3.&lawCode=GOV

Local agencies unable to submit invoices for the expiring funds to Caltrans
District 11 by April 1, 2021, may apply for CWA to avoid lapsing of funds and
seek an additional two years of funding availability. Beyond eight years,
which includes the two years extended by a CWA, funding may risk reverting
to the fund of origin and require local agencies to continue financing
projects from local sources only.

If budget authority assigned to a project lapses, the funding is consequently
lost. Failure to complete a project may result in local agency repayment of
any state or federal funds already reimbursed to the agency for the project.

Please send specific questions to CWA Support - CWASupport @dot.ca.gov

Title VI Nondiscrimination Program

A reminder that local agencies shall comply with all Title VI requirements. See
LAPM Section 9.2, Title VI of the Civil Rights Act of 1964 and Related Statutes.

"“Provide a safe and reliable transportation nefwor)g?f serves all people and respects the environment”



IMPERIAL COUNTY

STATUS OF TRANSPORTATION PROJECTS

ENVIRONMENTAL

1. SR-186/I-8 Quechan Interchange Improvements*
Complete June 2022

2. SR-186 All-American Canal Bridge
Complete Mar 2023

3A. SR-86 USBP Checkpoint Canopy*
Complete June 2022

Salton Sea

DESIGN

3B. SR-86 USBP Checkpoint Canopy*
Complete Dec 2022

4. 1-8 Colorado River Viaduct
Complete April 2021
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5. SR-98 Widening Phase 1C Ollie Ave to Rockwood Ave
Complete Feb 2020; Begin Construction Spring 2021

6. SR-111 Pavement Rehabilitation, Border to SR-98
Complete Nov 2020
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7. Calexico East POE Bridge Widening
Design/Build Begin Mar 2021; Complete June 2023

8. SR-86/Dogwood Road Intersection Improvements County Permit*
Complete Oct 2022

9. |-8/Imperial Ave Interchange Improvements
Open to Traffic May 2022; Complete May 2023

10. SR-86 Relinquishment to County of Imperial
Date Estimate 2026

11. SR-86 Relinquishment to City of EI Centro
Date Estimate 2026

12. SR-111 Relinquishment from 2nd St to SR-98 to City of Calexico
Date Estimate 2022
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CALEXICO 2 U.S.A.
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JE alexico East MEX
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Calexico West
POE
MEXICALI * The California Department of Transportation (Caltrans) is a
partner in this study/projects, although not the lead agency.
— 2\
Environmental
0 5 10 20 :Project funded by Senate Bill 1 Portions of this map contain geographic information copyrighted
by the Imperial County GIS program. All rights reserved.
Desig n The data provided is "as is" without warranty of any kind.
Miles Abbreviations:

= Construction

= Relinquishment

GSA: General Services Administration

Bﬁ: Port of Entry

Questions can be directed to (619) 688-6699
ct.public.information.d11@dot.ca.gov

Date:03/19/2021




2021 PREPARATION SCHEDULE
CALIFORNIA TRANSPORTATION COMMISSION (CTC) MEETINGS
AGENDA ITEM(S) DUE DATES

Prepared by:

OFFICE OF CTC LIAISON

DIVISION OF FINANCIAL PROGRAMMING
CALIFORNIA DEPARTMENT OF TRANSPORTATION

As of:
August 2020

Local Agency Final
| _ 2021 _ Submits Off System |District Submits| HQ Divisions Agenda Final Book ltems
California Transportation Funds Requests, | Off System and | Submit Final Off Language Due from HQ
Commission Program On System System and On Due From HQ Divisions to
(CTC) Amendments, and | Requests to HQ | System Requests Divisions to Office of CTC
Meeting Schedule Time Extensions to Divisions to Budgets Office of CTC Liaison
Caltrans Districts Liaison
Date and Location: 10:00 AM 10:00 AM 5:00 PM 10:00 AM 10:00 AM
District and CTC HQ Divisions Email to Budgets Email to CTC Liaison Email to CTC Liaison
OCTCL Email: OCTCL Email:
CTCLiaison@dot.ca.gov CTCLiaison@dot.ca.gov
June 23-24 - Sacramento Mon, Apr 26, 21 Mon, May 3, 21 Mon, May 10, '21 | Wed, May 19, '21 | Thu, May 20, '21
Aug 18-19 - Los Angeles Mon, Jun 21, 21 Mon, Jun 28, 21 Tue, Jul 6, '21 Wed, Jul 14, '21 Thu, Jul 15, '21
Oct 13-14 - Baskerfield Mon, Aug 16, 21 Mon, Aug 23,21 | Mon, Aug 30, '21 Wed, Sep 8, '21 Thu, Sep 9, '21
Dec 8-9 - Riverside Mon, Oct 11, 21 Mon, Oct 18, 21 Mon, Oct 25, '21 Wed, Nov 3, '21 Thu, Nov 4, '21

* No Scheduled Meeting in: February, April, July, September and November
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Vie AVIIVIVI VARLIYTVAIN

A. CALEXICO EAST PORT OF ENTRY BRIDGE EX-
PANSION PROJECT CONTRACT AWARD

1. Authorize the Executive Director to sign the Agreement
for Services between ICTC and Hazard Construction Com-
pany for the contract price of $ 19,965,000 effective March

24, 2021.

2. Issuance of Notice to Proceed to Hazard Construction
Company upon receipt and verification of required docu-
mentation.
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IMPERIAL COUNTY
TRANSPORTATION COMMISSION

1503 N. IMPERIAL AVE., SUITE 104
EL CENTRO, CA 92243-2875
PHONE: (760) 592-4494
FAX: (760) 592-4410

March 21, 2021

Cheryl Viegas-Walker, Chairperson

Imperial County Transportation Commission
1503 N. Imperial Ave., Suite 104

El Centro, CA 92243

SUBJECT: Calexico East Port of Entry Bridge Expansion Project — Contract Award

Dear Commission Members:

The U.S. Department of Transportation awarded the Imperial County Transportation Commission (ICTC)
with a 2018 Better Utilizing Investment to Leverage Development (BUILD) grant in the amount of $20
million for the Calexico East Port of Entry Bridge Expansion project. The Project will widen the existing
Calexico East Port of Entry (POE) Bridge over the All-American Canal at the USA/Mexico Border to
facilitate traffic flow to the existing U.S. federal primary inspection booths, and to reduce delays, idling
times, and improve air quality emissions.

» The Project will widen the Bridge on its east side to minimize traffic impacts during construction
and reduce construction costs.

* The project will add four northbound lanes: two commercial vehicle lanes and two passenger
vehicle lanes including an eight-foot shoulder.

»  The existing northbound pedestrian walkway will be shifted to the west to facilitate the addition of
the two new northbound passenger vehicle lanes.

* The Project will add new concrete barriers and minor modifications to existing landscaping,
drainage, signage, and lighting.

»  The Project will also complete deferred maintenance improvements to the existing bridge structure.

The project is funded by a $20 million BUILD award, $3 million Trade Corridor Enhancement Program
(TCEP), Cycle 1, $7.5 million TCEP, Cycle 2, and Local Transportation Authority 5% Regional Highway
Set-Aside funds in the amount of $1,844,000. The project funds have been and will be used to complete
environmental, preliminary engineering, design, construction and construction management costs of the
widening of the bridge over the All-American Canal of the Calexico East Port of Entry.

The procurement process consisted of a two-phased approach. The Request for Qualifications (RFQ) was

released in May 2020. Three qualified firms responded to the RFQ. The Request for Proposals (RFP) was
released September 21, 2020. Only two of the three firms submitted proposals to ICTC.

CITIES OF BRAWLEY, CALEXICO, CALIPATRIA, EL CENTRO, HOLTVILLE, IMPERIAL, WESTMORLAND,
IMPERIAL IRRIGATION DISTRICT AND COUNTY OF IMPERIAL

59



Cheryl Viegas-Walker, Chairperson 2 March 19, 2021
Imperial County Transportation Commission

A Best Value Determination process was utilized for the evaluation of the proposals. A Best Value
Determination is a Caltrans proposal evaluation process which is comprised of a formal scoring process that
factors the project cost resulting in a Best Value Determination. An evaluation team comprised of
representatives from Caltrans, General Services Administration (GSA), Imperial Irrigation District (11D) and
ICTC participated in the evaluation of the proposals. The evaluation was conducted on February 3, 2021 and
cost estimates were opened on February 5, 2021, resulting in the selection of the firm Hazard Construction and
their designated Design firm of Mark Thomas Company for a total project cost of $19,965,000.00.

The ICTC Management Committee will meet on March 24, 2021 and will likely forward this item to the
Commission for their review and approval after public comment, if any:

1. Authorize the Executive Director to sign the Agreement for Services between ICTC and Hazard
Construction Company for the Contract Price of $19,965,000 effective March 24, 2021.

2. Issuance of Notice to Proceed to Hazard Construction Company upon receipt and verification of
required documentation.

Sincerely,

MARK BAZA
Executive Director

Attachments
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IMPERIAL COUNTY
TRANSPORTATION COMMISSION

DESIGN-BUILD CONTRACT
BOOK 1

Calexico East Port of Entry
Bridge Widening

FOR DESIGN AND CONSTRUCTION ADJACENT TO
STATE ROUTE 7 IN IMPERIAL COUNTY

Off System Facility Located in Imperial County
0.7 Mile South of Route 7 Near the US/Mexico Border

ICTC CONTRACT NO. 20-101

11-IMP-007-PMO0.0
PROJECT ID: 1118000265

Federal Aid Project BUILD L-6471 (017)
RFP Issue Date: September 21, 2020
Proposal Due Date: January 22, 2021

Final: March 19, 2021
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THIS Design-Build Contract is entered into by and between the Imperial County Transportation
Commission (ICTC) through its Executive Director and Hazard Construction Company (Design- Builder),
effective as of the last date set forth on the signature page hereto, with reference to the definitions contained
in Exhibit A hereto and the following facts:

Recitals

a)

b)

c)

d)

f)

The Calexico East Port of Entry Bridge Widening Project (Project) is located in Imperial County
within the Federal Port of Entry on Federal General Services Administration (GSA) property with
the U.S. Customs and Border Protection (CBP) as the Site operator. The Site shall remain in full,
uninterrupted operations during construction Work. The Project will widen the existing structure
of the Calexico East Port of Entry (POE) Bridge over the All-American Canal near the USA/Mexico
Border to facilitate flow to the existing inspection booths.

The Project is funded through a U.S. Department of Transportation (DOT) Building Utilizing
Investments to Leverage Development (BUILD) Transportation Development Grant. The Trade
Corridor Enhancement Program (TCEP) provided funding for the Project Initiation Documents
(PID). ICTC is the lead agency as the recipient of the BUILD funds and subsequent agreement
approved by the DOT and Federal Highway Administration (FHWA).

Additional governmental agencies who may be consulted regarding the Project development
include the California Department of Transportation (Caltrans), the GSA, CBP, U.S. Bureau of
Reclamation (USBR), and the Imperial Irrigation District (1ID). ICTC will lead the selection
process. Caltrans may be involved in various roles during the procurement and Project delivery
process, as requested by ICTC, including procurement advisory support, design and construction
reviews and Site inspection during construction, as appropriate. Other stakeholder agencies may
have a purely consulting role. ICTC will provide additional information to the Proposers as these
agency roles are identified and confirmed.

California Public Contract Code, Chapter 6.5 [Transportation Design-Build Program 6820 - 6829]
allows a regional transportation agency such as ICTC to utilize the design-build method to design
and construct projects on or adjacent to the State Highway System, including related non-highway
portions of the Project, and enter into a Cooperative Agreement with Caltrans for a Project on or
interfacing with the State Highway System. California Streets and Highways Code Section 307
provides that State Route 7 is from the northerly boundary of the Federal Port of Entry near
Calexico to Route 8 near El Centro. Through Cooperative Agreement, ICTC collaborated with
Caltrans to complete the Project Approval and Environmental Document (PAED).

The parties intend for the Contract to be a lump-sum design-build contract obligating Design-
Builder to perform all Work necessary to complete the Project by the deadlines specified herein,
for the Contract Price, subject only to certain specified limited exceptions. To allow ICTC to budget
for the Project and to reduce the risk of cost overruns, the Contract includes restrictions affecting
Design-Builder’s ability to make claims for an increase to the Contract Price or an extension of the
Completion Deadlines. Design-Builder has agreed in the Contract to assume such responsibilities
and risks and has reflected the assumption of such responsibilities and risks in the Contract Price.

If Design-Builder fails to complete the Project within the time limitations set forth in the Contract
Documents, then ICTC and the public will suffer substantial losses and damages. The Contract
Documents therefore provide that Design-Builder shall pay ICTC substantial Liquidated Damages
if such completion is delayed.
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g) ICTC has provided certain documents to Design-Builder for the purpose of defining certain aspects
of the Project, including the Preliminary Engineering Drawings establishing the Basic
Configuration presented in the Approved Project Report and its Attachments. ICTC has also
provided Reference Information Documents (RID) to Design-Builder. To the extent Design-Builder
incurs time or cost impacts as a result of Errors in the RID, Preliminary Engineering Drawings or Basic
Configuration that are material and not discovered by Design-Builder and not reasonably capable of being
discovered through the exercise of due diligence (Latent Material Errors), then Design-Builder shall be
entitled to a Change Order in accordance with Section 13. With the exception of such Latent Material
Errors, ICTC and Design-Builder both intend for Design-Builder to assume full responsibility and
liability with respect to the design of the Project, including correction of any other Errors in the
Basic Configuration or RID, and ICTC and Design-Builder both intend for Design-Builder to
indemnify and hold harmless ICTC and others with respect to any defects in the Project which may
relate to such Errors (but not Latent Material Errors) in the Basic Configuration or RID.

h) Design-Builder shall have the burden of proof with respect to establishing an Error to constitute a
Latent Material Error. Evidence shall be in a form and amount reasonably acceptable to ICTC and
shall be sufficiently detailed to show clearly that there was an Error in the reference documents
which was material, not discovered by Design-Builder, and not reasonably capable of being
discovered through the exercise of due diligence.

NOW, THEREFORE, in consideration of the sums to be paid to Design-Builder by ICTC, the foregoing
premises and the covenants and agreements set forth herein, the parties hereto hereby agree as follows.
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1. CONTRACT COMPONENTS; INTERPRETATION OF
CONTRACT DOCUMENTS

1.1 Certain Definitions

Exhibit A hereto contains the meaning of various terms used in the Contract Documents.

1.2 Contract Documents

The term “Contract Documents” shall mean the documents listed in Section 1.3, including all exhibits
thereto.

1.3 Order of Precedence

Each of the Contract Documents is an essential part of the Contract, and a requirement occurring in one is
as binding as though occurring in all. The Contract Documents are intended to be complementary and to
describe and provide for a complete Contract. In the event of any conflict among the Contract Documents,
the order of precedence, from highest to lowest, shall be as set forth below:

1. Amendments, including Change Orders, to Book 1 (Design-Build Contract), as executed by ICTC
and Design-Builder.

2. Book 1 (Design-Build Contract), as executed by ICTC and Design-Builder.
Amendments, including Change Orders, to Book 2 (Project Requirements).

s

Book 2 (Project Requirements), except that Book 2 (Project Requirements) Exhibits have a lower
order of precedence as noted below.

Book 2 (Project Requirements) Exhibits.
Amendments, including Change Orders, to Book 3 (Applicable Standards).
Book 3 (Applicable Standards).

The Proposal, except if the Proposal includes statements that can reasonably be interpreted as
offers to provide higher quality items than otherwise required by the Contract Documents or to
perform services in addition to those otherwise required, or otherwise contains terms that are
more advantageous to ICTC than the requirements of the Contract Documents, as determined by
ICTC, Design-Builder’s obligations hereunder shall include compliance with all such statements,
offers and terms.

© N o O

Notwithstanding the foregoing, in the event of conflicting requirements involving any requirement
established by reference contained in the Contract Documents, ICTC shall have the right to determine, in
its sole discretion, which requirement applies. Design-Builder shall request ICTC’s determination in writing
respecting the order of precedence among conflicting provisions promptly upon becoming aware of any
such conflict.
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1.4 Interpretations
In the Contract Documents, where appropriate:

a) The singular includes the plural and vice versa.

b) References to statutes or regulations include all statutory or regulatory provisions consolidating,
amending, or replacing the statute or regulation referred to.

c) The words “including,” “included,” “includes,” and “include” are deemed to be followed by the
words “without limitation.”

d) Unless the context requires otherwise, in phrases involving performance by a Person, the word
“shall” indicates a requirement imposed on the Person.

e) Unless otherwise indicated, references to sections, appendices and exhibits are to the document
which contains such references.

f)  Words such as “herein,” “hereof,” and “hereunder” refer to the entire document in which they are
contained and not to any particular provision or section.

g) Words not otherwise defined that have well-known technical or construction industry meanings are
used in accordance with such recognized meanings.

h) References to Persons include their respective permitted successors and assigns and, in the case of
Governmental Persons, Persons succeeding to their respective functions and capacities.

i) Words of any gender used herein include each other gender where appropriate.
j) All references to law are California Law unless otherwise specified.

References to “engineer” or “Engineer” in the Contract Documents may mean Design-Builder’s Engineer
or it may mean an ICTC representative, depending on the context, as determined by ICTC, in its sole
discretion.

Unless otherwise specified, lists contained in the Contract Documents defining the Project or the Work shall
not be deemed all-inclusive.

Design-Builder acknowledges and agrees that it has independently reviewed the Contract Documents with
legal counsel, and that it has the requisite experience and sophistication to understand, interpret and agree
to the particular language of the Contract Documents. Accordingly, in the event of an ambiguity in or
dispute regarding the interpretation of the Contract Documents, the Contract Documents shall not be
construed against the Person who prepared them, and instead other rules of interpretation shall be used.
ICTC's final answers to the questions posed during the proposal process for the Contract shall in no event
be deemed part of the Contract Documents and shall not be relevant in interpreting the Contract Documents
except as they may clarify provisions otherwise considered ambiguous.

1.5 Referenced Standards and Specifications

Except as otherwise specified in the Contract Documents or otherwise directed by ICTC, Work specified
by the number, symbol, or title of any standard established by reference to a described publication affecting
any portion of the Project shall comply with the latest edition or revision thereof and amendments and
supplements thereto in effect as of the Request for Proposals (RFP) issue Date unless modified by
Addendum or Change Order.
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1.6 Omission of Details; Clarification by ICTC

Design-Builder shall not take advantage of any apparent Error in the Contract. Should it appear that the
Work to be done or any matter relative thereto is not sufficiently detailed or explained in the Contract
Documents, Design-Builder shall apply to ICTC in writing for such further written explanations as may be
necessary and shall conform to the explanation provided. Design-Builder shall promptly notify ICTC of all
Errors which it may discover in the Contract Documents and shall obtain specific instructions in writing
regarding any such Error before proceeding with the Work affected thereby. The fact that the Contract
Documents omit or misdescribe any details of any Work which are necessary to carry out the intent of the
Contract Documents, or which are customarily performed under similar circumstances, shall not relieve
Design-Builder from performing such omitted Work or misdescribed details of the Work, and they shall be
performed as if fully and correctly set forth and described in the Contract Documents, without entitlement
to a Change Order hereunder except as specifically allowed under Section 13.

1.7 Computation of Periods

References to “days” or “Days” contained in the Contract Documents shall mean Working Days unless
otherwise specified, provided that if the date to perform any act or give any notice specified in the Contract
Documents (including the last date for performance or provision of notice “within” a specified time period)
falls on a non-Working Day, such act or notice may be timely performed on the next succeeding day which
is a Working Day. Notwithstanding the foregoing, requirements contained in the Contract Documents
relating to actions to be taken in the event of an emergency, requirements contained in Section 5.3, and any
other requirements for which it is clear that performance is intended to occur on a non-Working Day, shall
be required to be performed as specified, even though the date in question may fall on a non-Working Day.

1.8 Standard for Approvals

In all cases where approvals, acceptances, or consents are required to be provided by ICTC or Design-
Builder hereunder, such approvals, acceptances, or consents shall not be withheld unreasonably except in
cases where a different standard (such as sole discretion) is specified and shall not be unreasonably delayed
if no response time is specified. In cases where sole discretion is specified, the decision shall not be subject
to dispute resolution or other legal challenge; provided, however, the issue of whether the decision was
arbitrary or capricious shall be subject to dispute resolution hereunder.

1.9 Federal Requirements

The Work to be performed under the Contract will be financed in part with federal funds and is therefore
subject to federal statutes, rules and regulations applicable to work financed with federal funds, including
the requirements set forth in Exhibit D and payment of Federal Prevailing Wages provided in Exhibit F.
Notwithstanding anything to the contrary contained herein, in the event of any conflict between any Federal
Requirement and the other requirements of the Contract Documents, the Federal Requirements shall prevail,
take precedence and be in force over and against any such conflicting provisions.
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2. OBLIGATIONS OF DESIGN-BUILDER

2.1 Performance Requirements

2.1.1 Performance of Work

All materials, services and efforts necessary to achieve Substantial Completion and Final Acceptance on or
before the applicable Completion Deadline shall be Design-Builder’s sole responsibility, except as
otherwise specifically provided in the Contract Documents. Subject to the terms of Section 13, the costs of
all such materials, services and efforts are included in the Contract Price.

2.1.2 Performance Standards

Design-Builder shall furnish the design of the Project and shall construct the Project as designed, in
accordance with all professional engineering and architectural principles and construction practices
generally accepted as standards of the industry in the State (but at least meeting the requirements of the
Contract Documents), in a good and workmanlike manner, free from construction defects except to the
extent that such defects are inherent in prescriptive specifications included in the Contract Documents
unless (a) Design-Builder has actual or constructive knowledge of such defects, and (b) Design-Builder
fails to request a change thereto by ICTC, and in accordance with the terms and conditions set forth in the
Contract Documents.

2.1.3 Performance as Directed

At all times during the term hereof, including during the course of, and notwithstanding the existence of,
any dispute, Design-Builder shall perform as directed by ICTC in a diligent manner and without delay, shall
abide by ICTC’s decision or order, and shall comply with all applicable provisions of the Contract
Documents. If a dispute arises regarding such performance or direction, the dispute shall be resolved in
accordance with Section 19.

2.2 General Obligations of Design-Builder
Design-Builder, in addition to performing all other requirements of the Contract Documents, shall:

a) Furnish all design and other services, provide all materials and labor and undertake all efforts
necessary or appropriate (excluding only those services, materials and efforts which the Contract
Documents specify will be undertaken by other Persons):

i.  To construct the Project and maintain it during construction in accordance with the
requirements of the Contract Documents, all Governmental Rules, all Governmental
Approvals, and all other applicable safety, security, environmental, licensing and other
requirements, taking into account the Site right of way and other constraints affecting the
Project, so as to achieve, Substantial Completion and Final Acceptance by the applicable
Completion Deadlines.

ii.  Otherwise to do everything required by and in accordance with the Contract Documents.

b) Atall times provide the Project Manager, Approved by ICTC, who will

i.  Have full responsibility for the prosecution of the Work.
ii.  Actas agent and be a single point of contact in all matters on behalf of Design-Builder.
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d)

f)

9)

h)

)

K)

m)

iii.  Be present (or its Approved designee will be present) at the Site at all times that Work is
performed.

iv.  Have authority to bind Design-Builder on all matters relating to the Project.

Obtain all Governmental Approvals (other than the Environmental Approvals and certain New
Environmental Approvals as provided in Section 6.3).

Comply with all conditions imposed by and undertake all actions required by and all actions
necessary to maintain in full force and effect all Governmental Approvals, including
implementation of all environmental commitments (including avoidance, minimization, and/or
mitigation measures) required by the Contract Documents, except to the extent that such
responsibility is expressly assigned in the Contract Documents to another Person.

Provide such assistance as is reasonably requested by ICTC in dealing with any Person and/or in
prosecuting and defending lawsuits in any and all matters relating to, or arising out of the Project,
which may include providing information and reports regarding the Project, executing declarations
and attending meetings and hearings, maintain insurance in compliance with Contract
requirements; indemnify, hold harmless, and defend ICTC in compliance with Contract
requirements.

Comply with all requirements of all Governmental Rules, including:

i.  The Environmental Laws, including all environmental mitigation and monitoring
measures required for the Project, including those set forth in Book 2, Section 7,
“Environmental Compliance,” and requirements regarding the handling, generation,
treatment, storage, transportation, and disposal of Hazardous Materials.

ii.  The Americans with Disabilities Act of 1990 (ADA), 42 USC § 12101 et seq., including
any amendments, and all applicable regulations and guidelines.

iii.  The Federal Requirements.
Comply with the Quality Manual requirements in Book 2, Section 5, “Quality Program.”
Cooperate with ICTC and Governmental Persons with jurisdiction over the Project in the review
and oversight of the Project and other matters relating to the Work.
Supervise and be responsible to ICTC for acts and omissions of all Design-Builder-Related
Entities, as though all such Persons were directly employed by Design-Builder.

Mitigate delay to the Project and mitigate damages due to delay to the extent possible, including by
resequencing, reallocating, or redeploying Design-Builder’s forces to other Work, as appropriate.

Pay all applicable federal, State and local sales, consumer, use and similar taxes, property taxes
and any other taxes, fees, charges or levies imposed by a Governmental Person, whether direct or
indirect, relating to, or incurred in connection with, the performance of the Work.

Comply with all Design-Builder related requirements of the Project Oversight Agreement
between the Federal Highway Administration (FHWA), the California Department of
Transportation (Caltrans), and the Imperial County Transportation Commission, Exhibit O. ICTC
obligations do not pass through to the Design-Builder unless specifically noted in the Exhibit.

Comply with all Design-Builder related requirements of the Grant Agreement Under the
Consolidated Appropriations Act, 2018 for the National Infrastructure Investments Discretionary
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Grant Program, Exhibit P. ICTC obligations do not pass through to the Design-Builder unless
specifically noted in the Exhibit.

n) Comply with all Design-Builder related requirements of the Donation Acceptance Agreement by
and Between the United States of America, Acting by and through the U.S. General Services
Administration, Public Building Service and the Imperial County Transportation Commission,
Exhibit Q. ICTC obligations do not pass through to the Design-Builder unless specifically noted
in the Exhibit.

2.3 Representations, Warranties, and Covenants

Design-Builder represents, warrants, and covenants for the benefit of ICTC as follows:

2.3.1 Maintenance of Professional Qualifications

Design-Builder and its design Subcontractor(s) have maintained, and throughout the term of the Contract
and its design Subcontract(s) shall maintain, all required authority, license status, professional ability, skills
and capacity to perform the Work, and shall perform them in accordance with the requirements of the
Contract Documents.

2.3.2 Evaluation of Constraints

Design-Builder has evaluated the constraints affecting delivery of the Project, including the Site right of
way, Approved Project Report and its Attachments, Reference Information Documents, Basic
Configuration, the conditions of the Environmental Approvals, and has reasonable grounds for believing
and does believe that the Project can be delivered within such constraints.

2.3.3 Feasibility of Performance

Design-Builder has evaluated the feasibility of performing the Work within the time specified herein and
for the Contract Price and has reasonable grounds for believing and does believe that such performance
(including achievement of Substantial Completion and Final Acceptance by the applicable Completion
Deadlines, for the Contract Price) is feasible and practicable.

2.3.4 Review of Site Information

Design-Builder has, prior to submitting its Proposal, in accordance with prudent and generally accepted
engineering and construction practices, reviewed the preliminary boring logs provided by ICTC in the RFP
and undertaken appropriate activities sufficient to familiarize itself with surface conditions and subsurface
conditions discernible from the surface affecting the Project, to the extent Design-Builder deemed necessary
or advisable for submittal of a Proposal. Said activities have included inspection and examination of the
Site and surrounding locations, to the extent possible. Based on its review, inspection, examination and
other activities, Design-Builder is familiar with and accepts the physical requirements of the Work, subject
to the right to receive a Change Order for Differing Site Conditions as specified herein. Before commencing
any Work on a particular aspect of the Project, Design-Builder shall confirm all governing dimensions and
conditions at the Site and shall examine all adjoining work which may have an impact on such Work.
Design-Builder shall be responsible for ensuring that the Design Documents and Construction Documents
accurately depict all governing and adjoining dimensions and conditions.
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2.3.5 Governmental Approvals

Design-Builder has no reason to believe that any Governmental Approval required to be obtained by
Design-Builder will not be granted in due course and thereafter remain in effect so as to enable the Work
to proceed in accordance with the Contract Documents. If any Governmental Approvals required to be
obtained by Design-Builder must formally be issued in the name of ICTC, Design-Builder shall undertake
all efforts to obtain such approvals, subject to ICTC’s reasonable cooperation with Design-Builder,
including execution and delivery of appropriate applications and other documentation in a form Approved
by ICTC. Design-Builder shall assist ICTC in obtaining any Governmental Approvals which ICTC may be
obligated to obtain, including providing information requested by ICTC and participating in meetings
regarding such approvals.

2.3.6  Progression of Work

Design-Builder shall at all times schedule and direct its Work to provide an orderly progression of the Work
to achieve Substantial Completion and Final Acceptance by the applicable Completion Deadlines and in
accordance with the Project Schedule, including furnishing such employees, materials, facilities and
equipment and working such hours (including extra shifts and overtime operations) as may be necessary to
achieve such goals, all at Design-Builder’s own expense, except as otherwise specifically provided in
Section 13.

2.3.7 Design and Engineering Personnel

All design and engineering Work furnished by Design-Builder shall be performed by or under the
supervision of Persons licensed to practice architecture, engineering or surveying (as applicable) in the
State, and by personnel who are careful, skilled, experienced and competent in their respective trades or
professions, who are professionally qualified to perform the Work in accordance with the Contract
Documents, and who shall assume professional responsibility for the accuracy and completeness of the
Design Documents and Construction Documents prepared or checked by them.

2.3.8 Organization

Design-Builder is a company duly organized and validly existing under the laws of the State of California,
with all requisite power to own its properties and assets and carry on its business as now conducted or
proposed to be conducted. Design-Builder is duly qualified to do business, and is in good standing, in the
State, and shall remain in good standing throughout the term of the Contract and for as long thereafter as
any obligations remain outstanding under the Contract Documents.

2.3.9 Authorization

The execution, delivery, and performance of the Contract have been duly authorized by all necessary actions
of Design-Builder, and, if applicable, Design-Builder’s members, and shall not result in a breach or a default
under the organizational documents of any such Person or any indenture, loan, credit agreement, or other
material agreement or instrument to which any such Person or any Guarantor is a party or by which their
properties and assets may be bound or affected.
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2.3.10 Legal, Valid, and Binding Obligation

The Contract constitutes the legal, valid, and binding obligation of Design-Builder and, if applicable, of
each member of Design-Builder, enforceable in accordance with its terms.

2.3.11 False or Fraudulent Statements and Claims

Design-Builder recognizes that the requirements of the Program Fraud Civil Remedies Act of 1986, as
amended, 31 USC § 3801 et seq. and the USDOT regulations, “Program Fraud Civil Remedies,”
49 C.F.R. Part 31, apply to its actions hereunder. Accordingly, by signing the Contract, Design-Builder
certifies or affirms the truthfulness and accuracy of any statement it has made, it makes, or it may make
pertaining to the Contract. In addition to other penalties that may be applicable, Design-Builder also
acknowledges that if it makes a false, fictitious, or fraudulent claim, statement, submission, or certification,
the federal government reserves the right to impose the penalties of the Program Fraud Civil Remedies Act
of 1986, as amended, on Design-Builder to the extent the federal government deems appropriate. Design-
Builder also recognizes that the California False Claims Act (Government Code 812650 et seq) apply to its
action hereunder.

2.4 Design Requirements

2.4.1 Required Approval

Approval by ICTC is required before commencing any Work that would necessitate a modification in the
Basic Configuration, regardless of whether the modification is required by a Governmental Approval, is
desired by Design-Builder for its benefit or for any other reason. Design-Builder acknowledges and agrees
that constraints set forth in the Contract Documents, as well as Site conditions, environmental footprint, the
Site right of way and the requirement to obtain Approval, will impact Design-Builder’s ability to revise the
Basic Configuration. ICTC commits to work in good faith with Design-Builder on all reasonable
modifications and will not unreasonably withhold Approval of modifications.

2.4.2 Design Review Process; Compliance with Design
2.4.2.1 Design Review Process

Design-Builder shall furnish the Released for Construction Documents and other Design Documentsto ICTC
in accordance with Book 2, Section 5, “Quality Program”. Design-Builder shall obtain ICTC’s Approval of
the Released for Construction Documents in accordance with Book 2, Section 5, “Quality Program,” and, if
required, shall obtain ICTC’s acceptance or Approval of the other Design Documents (as applicable) in
accordance with Book 2. ICTC shall have the right to review and comment on all Released for Construction
Documents and other Design Documents for compliance with the requirements of the Contract Documents
in accordance with Book 2, Section 5, “Quality Program”. ICTC shall complete its review and provide all
of its comments, if any, with respect to any individual Released for Construction Document or other Design
Document within fifteen (15) Days of receipt or such earlier time as is required to not delay Design-Builder
in the finalization of the design or the commencement or performance of the Work, and any failure to do so
shall be considered an ICTC-Caused Delay. Design-Builder shall notify ICTC in writing within fourteen
(14) Days after receipt of any such comments if Design-Builder believes incorporation of the comments
would cause the Released for Construction Documents, other Design Documents or any Contract
Documents to contain Errors in any respect or which would otherwise adversely affect in any manner the
design or construction of the Project or the Project Schedule, and ICTC shall have the right to modify its
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comments. Any failure of Design-Builder to so notify ICTC shall constitute Design-Builder’s full acceptance
of all responsibility for changes made to the Released for Construction Documents and other Design
Documents in response to such ICTC comments and will be treated for all purposes hereunder as if Design-
Builder had initiated such changes. Within fourteen (14) Days of receipt of comments (including
modifications to previous comments) or such longer period as may be allowed by ICTC, Design-Builder
shall revise and modify all such documents or materials so as to fully reflect all such comments.

2.4.2.2 Design Reviews Required by Third Parties

Design-Builder, in coordination with ICTC, shall be responsible for giving and obtaining all design reviews
required by Utility Owners, Governmental Persons, and any other Persons other than ICTC, asapplicable.

2.4.2.3 Compliance with Contract Documents and Design
Design-Builder shall deliver the Project in accordance with and otherwise meet the requirements of the
Contract Documents and Design Documents. To the extent of any conflicts between the Contract

Documents and the Design Documents, the Contract Documents shall have precedence over the Design
Documents.

2.4.3 Ownership of Design

Released for Construction Documents and other Design Documents become ICTC’s property upon
preparation and payment by ICTC of all sums due under the Contract Documents. Other documents
prepared or obtained by Design-Builder in connection with the performance of its obligations under the
Contract, including Construction Documents, studies, manuals, As-Built Documents, calculations,

technical and other reports and the like, become ICTC’s property upon Design- Builder’s preparation or
receipt thereof and payment by ICTC of all sums due under the Contract Documents.

2.5 Alternative Technical Concepts

Alternative Technical Concepts (ATCs) were not allowed during the Proposal phase.
2.5.1 Reserved
2.5.2 Reserved

2.5.3 Reserved
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3. INFORMATION SUPPLIED TO DESIGN-BUILDER,;
RESPONSIBILITY FOR DESIGN; DISCLAIMER

3.1 Information Supplied

ICTC has made available to Design-Builder information which is described in the Contract Documents and
certain Reference Information Documents (RID) regarding the Project and has allowed Design-Builder
access to the Site for purposes of inspection and testing.

3.2 Responsibility for Design

Design-Builder agrees that it has full responsibility for the design of the Project and that Design-Builder
shall furnish the design of the Project, regardless of the fact that certain conceptual design work occurred
and was provided to Design-Builder before the date of execution of the Contract. Design-Builder
specifically acknowledges and agrees that:

a) The Basic Configuration based on the Approved Project Report and its Attachments is preliminary
and conceptual in nature.

b) Design-Builder is not entitled to rely on and has not relied on (i) the RID or (ii) any other documents
or information provided by ICTC, except to the extent specifically permitted in the Contract
Documents (including, without limitation, Recital g) of this Contract).

c) Design-Builder is responsible for correcting any Errors (but not Latent Material Errors) in the Basic
Configuration through the design and/or construction process as set forth in Book 2 without any
increase in the Contract Price or extension of a Completion Deadline.

d) Design-Builder’s Warranties and indemnities hereunder cover Errors in the Project even though
they may be related to Errors (but not Latent Material Errors) in the Basic Configuration or RID.

3.3 Reliance of Specified RID Information

3.3.1 No Other Liability Regarding RID

Design-Builder understands and agrees that ICTC shall not be responsible or liable in any respect for any
loss, damage, injury, liability, cost or cause of action whatsoever suffered by any Design-Builder-Related
Entity by reason of any use of any information contained in the RID or any action or forbearance in reliance
thereon, except for Latent Material Errors in the RID and except to the extent that ICTC has specifically
agreed herein that Design-Builder shall be entitled to an increase in the Contract Price and/or extension of
a Completion Deadline with respect to such matter. Design-Builder further acknowledges and agrees that:

a) If and to the extent Design-Builder or anyone on Design-Builder’s behalf uses any of said
information in any way, such use is made on the basis that Design- Builder, not ICTC, has approved
and is responsible for said information.

b) Design-Builder is capable of conducting and obligated hereunder to conduct any and all studies,

analyses and investigations as it deems advisable to confirm or supplement said information, and
that any use of said information is entirely at Design-Builder’s own risk and at its own discretion.
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3.3.2 No Representation or Warranty Regarding Basic Configuration and RID

ICTC DOES NOT REPRESENT OR WARRANT THAT THE INFORMATION CONTAINED IN THE
BASIC CONFIGURATION AND RID IS EITHER COMPLETE OR ACCURATE OR THAT SUCH
INFORMATION CONFORMS WITH THE REQUIREMENTS OF THE CONTRACT DOCUMENTS.
NOTWITHSTANDING THE FOREGOING, ICTC IS NOT AWARE OF ANY ERRORS IN THE BASIC
CONFIGURATION OR RID, AND ACKNOWLEDGES THAT DESIGN-BUILDER HAS USED THE
BASIC CONFIGURATION AND RID, AMONG OTHER ITEMS, TO PREPARE ITS BID. THE
FOREGOING SHALL IN NO WAY AFFECT ICTC’S AGREEMENT HEREIN TO ISSUE CHANGE
ORDERS IN ACCORDANCE WITH SECTION 13, INCLUDING, WITHOUT LIMITATION, CHANGE
ORDERS FOR TIME AND/OR COST IMPACTS CAUSED BY LATENT MATERIAL ERRORS IN
THE BASIC CONFIGURATION AND/OR RID.

3.4 Professional Licensing Laws

ICTC does not intend to contract for, pay for, or receive any design services which are in violation of any
professional licensing laws, and by execution of the Contract, Design-Builder acknowledges that ICTC has
no such intent. It is the intent of the parties that Design-Builder is fully responsible for furnishing the design
of the Project, although the fully licensed design firm(s) or individuals designated herein will perform the
design services required by the Contract Documents. Any references in the Contract Documents to Design-
Builder’s responsibilities or obligations to “perform” the design portions of the Work shall be deemed to
mean that Design-Builder shall “furnish” the design for the Project. The terms and provisions of this
Section 3.4 shall control and supersede every other provision of the Contract Documents with respect to
this issue.
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4.

4.1

TIME WITHIN WHICH PROJECT SHALL BE
COMPLETED; SCHEDULING

Time of Essence

Time is of the essence for this Contract.

4.2
4.2.1

Notices to Proceed

Issuance of NTP1

Design-Builder shall begin performance of certain limited Work as directed and described in NTP1 issued
by ICTC. Limited Work includes design Work and may include non-permanent construction, if specifically
authorized in writing by ICTC, such as tree removal, clearing and grubbing, utility coordination, soil
borings, and temporary construction. ICTC anticipates that it will issue NTP1 within fourteen (14) Days
after all the following requirements have been fully satisfied with respect to the Work proposed to be
performed:

a)

b)

9)
4.2.2

Design-Builder has notified ICTC in writing of the Work to be performed and has received ICTC
Approval, which may require Released for Construction Documents with ICTC Approval.

All insurance policies and bonds required to be delivered to ICTC as set forth in Section 9 of the
Contract have been received and Approved by ICTC and remain in full force and effect before the
start of the Project.

Design-Builder has submitted for ICTC Approval a Preliminary Schedule in accordance with
Book 2, Section 4, “Project Schedule Management.”

Approval of the Design Quality Management Plan and Document Management Plan in accordance
with Book 2, Section 5, “Quality Program.”

Acceptance of DBE Performance Plan in accordance with Exhibit E.

All Governmental Approvals necessary for construction of such portion of the Project have been
obtained and all conditions of such Governmental Approvals that are a prerequisite to start of such
construction have been performed.

All necessary rights of access for such portion of the Project have been obtained.

Issuance of NTP2

Design-Builder shall begin performance of the remainder of the Work as directed and described in NTP2
issued by ICTC. ICTC anticipates that it will issue NTP2 within fourteen (14) Days after the occurrence of
all of the following requirements have been fully satisfied:

a)

b)

Approval of the Baseline Schedule in accordance with Book 2, Section 4, “Project Schedule
Management.”

Approval of the entire Quality Manual in accordance with Book 2, Section 5, “Quality Program.”
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c) Approval of the Environmental Management Plan in accordance with Book 2, Section 7,
“Environmental Compliance.”

d) Approval of the Transportation Management Memorandum in accordance with Book 2, Section 25,
“Maintenance of Traffic.”

e) Design-Builder has obtained Approval of the Storm Water Pollution Prevention Plan (SWPPP).
f) Design-Builder has submitted a Utility Tracking Report.

g) Approval of the Visual Quality Management Memorandum in accordance with Book 2,
Section 15, “Visual Quality Management.”

h) Design-Builder has submitted Original Payment Breakdown in Book 2, Section 2.2.3.3 “Original
Payment Breakdown.”

i) Approval of the Maintenance Management Plan.

4.3 Completion Deadlines
4.3.1 Reserved

4.3.2 Substantial Completion Deadline

Design-Builder shall achieve Substantial Completion not to exceed four hundred sixty (460) Working Days
after issuance of NTP1. Said deadline for Substantial Completion, is referred to herein as the “Substantial
Completion Deadline.”

4.3.3 Final Acceptance Deadline

Design-Builder shall achieve Final Acceptance within forty five (45) Working Days following Substantial
Completion. See Section 10.2.2 for Highway Planting Establishment requirements and_Section 11.3 on
Limitations on Payment. Said deadline for Final Acceptance, as it may be extended hereunder, is at ICTC’s
sole discretion and is referred to herein as the “Final Acceptance Deadline.”

4.3.4 No Time Extensions

Except as otherwise specifically provided in Section 13, ICTC shall have no obligation to extend any
Completion Deadline and Design-Builder shall not be relieved of its obligation to comply with the Project
Schedule and achieve Substantial Completion and Final Acceptance by the applicable Completion
Deadlines for any reason.

4.4 Project Schedule

Design-Builder shall deliver the Project, including planning, design, construction, management,
development, and completion in accordance with the Project Schedule, as described in Book 2, Section 4,
“Project Schedule Management.” Such schedule shall also be the basis for determining the amount of
monthly progress payments to be made to Design-Builder.
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4.5

Prerequisites for Start of Construction

Design-Builder shall not start construction (or recommence construction following any suspension) of any
portion of the Project, except Work specifically authorized under NTP1, until all the following events have
been fully satisfied with respect to the Work proposed to be constructed:

a)
b)

c)

d)

f)
9)
h)

ICTC has issued a Notice to Proceed authorizing such Work.

All requirements of the Quality Manual that are a condition to construction have been met.
Design-Builder has furnished the Released for Construction Documents to ICTC and has received
ICTC’s Approval thereof in accordance with Book 2, Section 5, “Quality Program,” relating to
such portion of the Project, unless waived in writing by ICTC.

All Governmental Approvals necessary for construction of such portion of the Project have been
obtained and all conditions of such Governmental Approvals or the application to the Governmental
Persons which allow construction to proceed during the application process, that are a prerequisite
to start of such construction have been performed.

All insurance policies and bonds required to be delivered to ICTC hereunder have been received
and Approved by ICTC as applicable and remain in full force and effect.

All necessary rights of access for such portion of the Project have been obtained.
ICTC has Approved the Design Builder’s Safety and Security Program.

Any additional conditions for construction set forth in the Contract Documents.
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5. CONTROL OF WORK

5.1 Control and Coordination of Work

Design-Builder shall be solely responsible for and have control over the construction means, methods,
techniques, sequences, procedures, public safety and Site safety and security, and shall be solely responsible
for coordinating all portions of the Work under the Contract Documents, subject, however, to all
requirements contained in the Contract Documents.

5.2 Safety and Security

Design-Builder shall take all reasonable precautions to prevent damage, injury, or loss to, all Persons on
the Site or who would reasonably be expected to be affected by the Work, including individuals performing
Work, employees of ICTC and its consultants, visitors to the Site, GSA and CBP employees working at the
Site, traffic, and the public who may be affected by the Work. Design-Builder shall at all times comply with
the Safety and Security Management Plan as defined in Book 2, Section 2.4.2.1 “Design-Builder Safety
and Security Management Plan” including those GSA and CBP Site safety and security requirements.
Design-Builder shall immediately notify ICTC if Design-Builder believes that any Contract requirement
creates a safety or security risk. By so doing, Design-builder is not relieved of responsibility for safety or
security on the Site. Should ICTC point out to Design-Builder a perceived safety hazard or security risk or
lack of adequate warning devices and protective measures, that action by ICTC shall not relieve Design-
Builder from responsibility for public safety and Site security. Conformance by Design-Builder with the
Safety and Security Management Plan or any other safety and security provisions in this Contract shall not
relieve Design-Builder of its responsibility for safety and security on the Site.

5.3 Process to be Followed for Discovery of Certain Site Conditions

5.3.1 Notification to ICTC
5.3.1.1 Discovery of Certain Site Conditions

As a condition precedent to Design-Builder’s right to a Change Order, Design-Builder shall immediately
notify ICTC via telephone or in person, to be followed immediately by written notification, if Design-
Builder becomes aware of any of the following that were not previously identified in the Contract
Documents: (a) any on-Site material that Design-Builder believes may contain Hazardous Materials that is
required to be removed or treated, (b) any archeological, paleontological, cultural, or biological resources,
or (c) any Differing Site Conditions. For situations falling under the scope of clause (a), Design-Builder’s
written notice shall specify (i) whether the potential Hazardous Material is HM-1 or HM-2 and (ii) whether
the potential Hazardous Material is located with ICTC’s existing right of way. Upon any such discovery,
Design-Builder shall immediately stop Work in the affected area and secure the affected area pending
receipt of direction from ICTC. Design-Builder shall not move or take from the Site any archeological,
paleontological, cultural, or biological resources. ICTC will view the location within two (2) Working Days
of receipt of such notification and will advise Design-Builder at that time whether Work can be resumed or
whether further investigation is required. Any delay resulting from the conditions described in this
Section 5.3.1.1 or from ICTC viewing the location up to two (2) Working Days shall not be considered an
ICTC-Caused Delay.
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5.3.1.2 Identified Conditions; Alternative Procedure

Notwithstanding the foregoing, Design-Builder shall not be obligated to stop Work upon discovery of any
materials, resources, species, or conditions which the Contract Documents indicate are present in the
location in question, provided, however, that Design-Builder shall provide prompt notice to ICTC of any
such discovery. Furthermore, if any Governmental Approval specifies a procedure to be followed which
differs from the procedure set forth herein, Design-Builder shall follow the procedure set forth in the
Governmental Approval.

5.3.2 Further Investigation and Mitigation Work
Design-Builder shall promptly conduct such further investigation as ICTC deems appropriate.

If Differing Site Conditions are discovered, Design-Builder shall advise ICTC within ten (10) Working Days
after the initial notification to ICTC required in Section 5.3.1, of any action recommended to be taken
regarding the situation in a written action plan. ICTC then will determine whether Design-Builder’s findings
and proposed actions are acceptable within three (3) Working Days of receipt of Design-Builder’s proposed
action plan and either Approve, or require modification of, Design-Builder’s proposed action plan.

If Hazardous Materials are involved, see Book 2, Section 7, “Environmental Compliance.”

If archeological, paleontological, cultural, or biological resources are present, ICTC will either perform the
necessary Mitigation Work or direct Design-Builder to perform the necessary Mitigation Work pursuant to
a Change Order issued under Section 13.

5.3.3 Recommence Work

ICTC shall have the right to require Design-Builder to recommence Work in the area at any time, even
though an investigation may still be ongoing (so long as such Work is not in violation of any Governmental
Rules or Governmental Approvals). Design-Builder shall promptly recommence Work in the area upon
receipt of notification from ICTC to do so. On recommencing Work, Design-Builder shall follow all
applicable procedures contained in the Contract Documents and all other Governmental Rules with respect
to such Work, consistent with ICTC’s determination or preliminary determination regarding the nature of
the material, resources, species, or condition.

54 Obligation to Minimize Impacts

Design-Builder shall ensure that all of its activities and the activities of all Design-Builder-Related Entities
are undertaken in a manner that will minimize the effect on surrounding property, the public, and Site
operations to the maximum extent practicable. Design-Builder and all Design-Builder-Related Entities shall
perform Work as to offer the least possible obstruction and inconvenience to the public and shall have under
construction no greater length or amount of Work that can be prosecuted properly with due regard to the
rights of the public.
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55 Quality Management

5.5.1 Design-Builder Quality Management

Design-Builder shall perform the quality management necessary for Design-Builder to comply with its
obligations under the Contract Documents.

5.5.2 Oversight, Inspection, and Testing by ICTC and Others

All materials and each part or detail of the Work shall also be subject to oversight, inspection, and testing
by ICTC and other Persons designated by ICTC. When any Utility Owner is to accept or pay for a portion
of the cost of the Work, its respective representatives have the right to oversee, inspect, and test the Work.
Such oversight, inspection, and/or testing does not make such Person a party to the Contract nor will it
change the rights of the parties hereto. Design-Builder hereby consents to such oversight, inspection, and
testing. Upon request from ICTC, Design-Builder shall furnish information to such Persons as are
designated in such request and shall permit such Persons access to the Site and all parts of the Work.

5.5.3 Obligation to Uncover Finished Work

At all times before Final Acceptance, Design-Builder shall remove or uncover such portions of the finished
construction Work as directed by ICTC. After examination by ICTC and any other Persons designated by
ICTC, Design-Builder shall restore the Work to the standard required by the Contract Documents. If the
Work exposed or examined is not in conformance with the requirements of the Contract Documents, then
uncovering, removing, and restoring the Work and recovery of any delay to the Critical Path occasioned
thereby shall be at Design-Builder’s expense and Design-Builder shall not be entitled to a time extension.
Furthermore, any Work done or materials used without notice to and opportunity for prior inspection by
ICTC as provided in Book 2, Section 5, “Quality Program” may be ordered uncovered, removed, or restored
at Design-Builder’s expense and without a time extension, even if the Work proves acceptable after
uncovering. Except with respect to Work done or materials used as described in the foregoing sentence, if
Work exposed or examined under this Section 5.5.3 is in conformance with the requirements of the Contract
Documents, then any delay in the Critical Path from uncovering, removing, and restoring Work shall be
considered an ICTC-Caused Delay, and Design-Builder shall be entitled to a Change Order for the cost of
such efforts and recovery of any delay to the Critical Path occasioned thereby, subject to the provisions of
Section 13.

5.6 Effect of Oversight, Spot Checks, Audits, Tests, Acceptances, and
Approvals

5.6.1 Oversight and Acceptance

Design-Builder shall not be relieved of its obligation to perform the Work in accordance with the Contract
Documents, or any of its other obligations under the Contract Documents, by oversight, spot checks, audits,
reviews, tests, inspections, acceptances, or approvals by any Persons, or by any failure of any Person to
take such action. The oversight, spot checks, audits, reviews, tests, inspections, acceptances, and approvals
by any Person do not constitute Final Acceptance of the particular material or Work, or waiver of any legal
or equitable right with respect thereto. ICTC may reject or require Design-Builder to remedy any
Nonconforming Work and/or identify additional Work which shall be done to bring the Project into
compliance with Contract requirements at any time prior to Final Acceptance, whether or not previous
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oversight, spot checks, audits, reviews, tests, inspections, acceptances, or approvals were conducted by any
Person. ICTC’s Approval of Design Documents for construction as described by the Contract Documents
shall constitute Approval of the design by ICTC for purposes of Government Code Section 830.6 butshall
not be deemed to relieve Design-Builder of liability for the design.

5.6.2 No Estoppel

ICTC shall not be precluded or estopped, by any measurement, estimate, or certificate made either before
or after Final Acceptance and payment therefor, from showing that any such measurement, estimate, or
certificate is incorrectly made or untrue, or from showing the true amount and character of the Work
performed and materials furnished by Design-Builder, or from showing that the Work or materials do not
conform in fact to the requirements of the Contract Documents. Notwithstanding any such measurement,
estimate or certificate, or payment made in accordance therewith, ICTC shall not be precluded or estopped
from recovering from Design-Builder and its Surety(ies) such damages as ICTC may sustain by reason of
Design-Builder’s failure to comply or to have complied with the terms of the Contract Documents.

5.7 Nonconforming Work

5.7.1 Rejection, Removal, and Replacement of Work

Subject to ICTC’s right, in its sole discretion, to accept or reject Nonconforming Work, Design-Builder
shall remove and replace rejected Nonconforming Work so as to conform with the requirements of the
Contract Documents, at Design-Builder’s expense and without any time extension; and Design-Builder
shall promptly stop the Work, submit a written plan for ICTC Approval and take all action necessary to
prevent similar deficiencies from occurring in the future. The fact that ICTC may not have discovered the
Nonconforming Work shall not constitute an acceptance or Approval of such Nonconforming Work. The
Design-Builder shall, within five (5) Days of the identification of construction-related Nonconforming
Work, propose a resolution for ICTC’s Approval. Following Approval of the proposed resolution, the
Design-Builder shall notify ICTC 24 hours before implementing the proposed resolution so that ICTC may
witness the implementation, if ICTC so chooses. If Design-Builder fails to correct any Nonconforming
Work within ten (10) Days ICTC’s Approval of the proposed resolution (or, for Nonconforming Work
which cannot be corrected within ten (10) Days, if Design-Builder fails to provide to ICTC a schedule for
correcting any such Nonconforming Work Approved by ICTC within such ten (10) Day period, begin
correction within such ten (10) Day period and thereafter diligently prosecute such correction in accordance
with such Approved schedule to completion), then ICTC may cause the Nonconforming Work to be
remedied or removed and replaced, and may deduct the cost of doing so from any moneys due or to become
due Design-Builder and/or obtain reimbursement from Design-Builder for such cost.

5.7.2  Acceptance of Nonconforming Work

ICTC may, in its sole discretion, accept any Nonconforming Work without requiring it to be fully corrected,
and shall be entitled to a pay adjustment (or reimbursement of a portion of the Contract Price, if applicable).
In certain events, it may not be possible for the Nonconforming Work to be made to conform to the
requirements of the Contract Documents, including, without limiting the foregoing, Design-Builder’s
failure to perform such items to be paid in equal monthly amounts indicated in Book 2, Section 2.2, “Cost
Management,” during a required time period. In general, the pay adjustment (or reimbursement) shall equal,
at ICTC’s election, (a) Design-Builder’s cost savings associated with its failure to perform the Work in
accordance with the Contract requirements, and/or (b) the amount deemed appropriate by ICTC to provide
compensation for impacts to affected parties such as future maintenance and/or other costs relating to the
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Nonconforming Work. In certain events, ICTC shall be entitled to a pay adjustment (or reimbursement) as
expressly set forth elsewhere in the Contract Documents.
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6. ACCESS TO SITE; UTILITY RELOCATIONS;
ENVIRONMENTAL MITIGATION

6.1 Access to Site

6.1.1 Access to Right of Way

6.1.1.1 Obligation to Provide Access to Right of Way

CBP, GSA, and ICTC shall provide access to the Project Site right of way.
6.1.1.2 Right of Way Access Requirements

Concurrently with review of the Baseline Schedule, Design-Builder and ICTC shall discuss the access
requirements for the Site right of way associated with the scheduled activities, mutually determine which
parcels are on the Critical Path and establish dates to be included in the Baseline Schedule for activities
associated with provision of access. Design-Builder shall be provided access to the Site right of way as
specified in Book 2, Section 11, “Right of Way”. For Approval, the Baseline Schedule shall be structured
to provide reasonable work-arounds to progress the Project until these parcels become available, and
reasonably minimize dependence on these parcels.

6.1.1.3 Delay in Providing Access

If ICTC at any time determines it will be unable to provide access to the Site, ICTC shall notify Design-
Builder regarding the revised projected date for delivery of access forty five (45) days before the current
scheduled date for delivery of access. Design-Builder shall take appropriate action to minimize any cost
and time impact and shall work-around such parcel until access can be provided, including rescheduling
and resequencing Work so as to avoid any delay to the Project. Subject to Section 6.1.1.4, to the extent that
a delay to the Critical Path cannot be avoided, such delay to the Critical Path shall be considered an ICTC-
Caused Delay.

6.1.1.4 Obligation to Provide Written Notice
In addition to the requirements of Section 6.1.1.3, and as a necessary condition for obtaining any increase
in the Contract Price or extension of a Completion Deadline related to ICTC, GSA, and CBP’s providing

access to the Site right of way, Design-Builder shall provide ICTC with a thirty (30)-Day written notice
when lack of Site access will result in an impact to the cost or schedule.

6.1.2 Access to Right of Way Not Identified
6.1.2.1 Unidentified Right of Way as a Result of an ICTC-Directed Change
Any right of way not identified in the Approved Project Report and its Attachments that is required as the

result of an ICTC-Directed Change will be addressed in the respective Change Order for the ICTC-Directed
Change.
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6.1.2.2 Right of Way Associated with a Design-Builder Initiated Change Order

The cost of obtaining any right of way not identified in the Approved Project Report and its Attachments
associated with a Design-Builder-initiated Change Order under Section 13.3 will be considered in
determining the Contract Price adjustment under Section 13.

6.1.2.3 Reimbursement of ICTC Costs

Subject to ICTC Approval, Design-Builder shall reimburse ICTC for any costs (including attorneys’,
accountants’, and expert witness fees and costs) of acquiring any real property that is not ICTC’s
responsibility under Sections 6.1.1.1, 6.1.2.1 or 6.1.2.2 which Design-Builder determines is necessary or
advisable in order to complete the Project, including obtaining any Construction Easements. ICTC may
deduct such amounts from payments otherwise owing hereunder or may separately invoice Design-Builder.
Design-Builder shall reimburse ICTC for any such amounts paid by ICTC within ten (10) Days after receipt
of an invoice from ICTC therefor.

6.1.2.4 Additional Requirements

Additional requirements applicable to Design-Builder are set forth in Book 2, Section 11, “Right of Way”.

6.2 Utility Relocations

This Section 6.2 describes how the risk of increased costs and delays associated with the Utility Work is
allocated between ICTC and Design-Builder through the Change Order process, and contains certain
additional terms relating to Utility Work to supplement those set forth in Book 2, Section 12, “Utilities”.
Design-Builder agrees that (a) the Contract Price covers all of the Relocations and other Utility Work to be
furnished or performed by Design-Builder described in Book 2, Section 12, “Utilities” and in this
Section 6.2, and (b) it is feasible to obtain and/or perform all necessary Utility Work within the time
deadlines of the Contract Documents. Accordingly, Design-Builder shall be entitled to receive a Change
Order for additional costs and delays associated with the Utility Work only as permitted by this Section 6.2
or in circumstances for which such a Change Order is otherwise permitted under Section 13 (such as for
ICTC-Directed Changes which increase the Utility Work to be furnished or performed by Design-Builder).
A deductive Change Order for reductions in the Utility Work to be furnished or performed by Design-
Builder shall be issued only when permitted by this Section 6.2 or in circumstances for which a deductive
Change Order is otherwise permitted under Section 13. Notwithstanding the foregoing, Design-Builder’s
entitlement to any Change Orders pursuant to Section 13 relating to the Utility Work shall be subject to any
applicable limitations and restrictions set forth in this Section 6.2, and Design-Builder’s entitlement to any
Change Orders pursuant to this Section 6.2 shall be subject to the limitations, restrictions, and procedures
set forth in Section 13, except as otherwise set forth in Section 6.2.8.
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6.2.1 Accuracy of Design and Data
6.2.1.1 “Reasonable Accuracy” Defined
6.2.1.2 Reasonable Accuracy

For purposes of Sections 6.2.1.1 and 6.2.1.2, a Utility shall be deemed indicated with reasonable accuracy
if:

a) With respect to the “Quality Level A” Utility information provided by ICTC (as indicatedtherein)
or the Approved Project Report and its Attachments, the Utility’s actual location is within two (2)
feet of the indicated horizontal and vertical locations at the “xyz” coordinates in the utility plan
sheets or pothole matrices showing Verified Utility Information in Book 2, Section 12, “Utilities.”.

b) With respect to the “Quality Level B” Utility information provided by ICTC (as indicated therein)
or the Approved Project Report and its Attachments, the Utility’s actual location is within two (2)
feet of the indicated horizontal location at the “xy” coordinates in the utility plan sheets or pothole
matrices showing Verified Utility Information in Book 2 (with no limitation on vertical location).

6.2.1.3 Inconsistency Among Verification Data Sheets

If there is any inconsistency between any two (2) or more utility plan sheets or pothole matrices showing
Verified Utility Information cited in Section 6.2.1.3, the most accurate of the indications will be used for
purposes of Section 6.2.1.3.

6.2.1.4 Design-Builder Acknowledgment Regarding RID

Design-Builder acknowledges that statements in the RID as to the extent or nature of the Work requiredto
Relocate any Utility (as opposed to statements regarding the location of the Utility) shall have no relevance
to the determination of reasonable accuracy and shall not be considered in calculating the amount of the
Change Order, if any, to which either party is entitled pursuant to this Section 6.2.1.

6.2.1.5 Inaccuracy Increasing the Work

In general, if any existing underground Utility identified in Book 2, Section 12, “Utilities,” as part of the
Work (or any portion of such Utility) is not indicated at all in the utility plan sheets or the Approved Project
Report and its Attachments or is not indicated therein with “reasonable accuracy” (as defined in
Section 6.2.1.1) therein, then, upon Design-Builder’s fulfillment of all applicable requirements of
Section 13, and subject to the limitations contained therein, ICTC shall be responsible for, and agrees to
issue a Change Order to (a) compensate Design-Builder for additional costs of the Utility Work (other than
Betterments added to the Work pursuant to Section 6.2.4) to be furnished or performed by Design-Builder
which are directly attributable to such lacking or incorrect information and/or (b) to extend the Completion
Deadlines as a result of any delay in the Critical Path caused by any such conditions. Notwithstanding the
foregoing, Design-Builder shall be responsible for, and no Change Order shall be issued under this
Section 6.2.1 with respect to:

a) Any Utility (or portion thereof) which a surface inspection of the area would have shown the
existence or the likelihood of existence thereof in the correct location and/or size, as applicable, by
reason of above-ground facilities such as buildings, meters, junction boxes or identifying markers.

b) Service Lines.
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6.2.1.6 Inaccuracy Decreasing the Work

If any existing underground Utility identified in Book 2, Section 12, “Utilities” as part of the Work (or any
portion of such Utility) is not indicated with “reasonable accuracy” in the utility plan sheets or the Approved
Project Report and its Attachments, then ICTC shall have the right to issue a Change Order reducing the
Contract Price and/or Completion Deadlines to reflect the value of any reduction in the costs and/or duration
of the Utility Work (other than Betterments added to the Work pursuant to Section 6.2.4) to be furnished or
performed by Design-Builder which is directly attributable to the correction of such information. The
amount of any such Change Order shall be determined in accordance with Section 13.

6.2.1.7 Partial Inaccuracy

If only a portion of an existing underground Utility identified in Book 2, Section 12, “Utilities” is not
indicated at all in the Approved Project Report and its Attachments or is not indicated with “reasonable
accuracy” therein, then a Change Order pursuant to Sections 6.2.1.2 or 6.2.1.3 shall be allowed only for the
resulting increased or decreased costs (respectively) of the Utility Work incurred by Design-Builder with
respect to that portion of such Utility (subject, in the case of any increase in the Contract Price, to the
restrictions set forth in clauses (a), (b), (c), (d), and (e) of Section 6.2.1.2).

6.2.2 Change in Allocation of Responsibility
6.2.2.1 Change in Allocation of Responsibility Increasing the Work

The scope of the Work with respect to Utilities may be increased by reallocating Utility Work from a Utility
Owner to Design-Builder by Change Order.

Upon Design-Builder’s fulfillment of all applicable requirements of Section 13, and subject to the
limitations contained therein, Design-Builder shall be entitled to an increase—imthe Contract Price to
compensate Design-Builder for its additional costs directly attributable to any increase in the scope of the
Work pursuant to this Section 6.2.2.1; provided, however, that if ICTC determines in its sole discretion that
ICTC is entitled to reimbursement by the Utility Owner for the cost of such Relocation, then the amount of
such resulting increase in the Contract Price shall instead be determined in the same manner as that provided
in Section 6.2.4 for a Betterment, subject to the requirements of any applicable Utility Agreement. Design-
Builder is responsible for scheduling all Utility Work so as to minimize delays, without regard to whether
such Utility Work is performed by Design-Builder or the affected Utility Owner.

6.2.2.2 Change in Allocation of Responsibility Decreasing the Work

Any Utility Work initially included in the scope of the Work may be deleted from the scope of the Work as
required to accommodate actual utility conditions encountered at the Project Site.

ICTC shall be entitled to a reduction in the Contract Price to reflect any reduction in the scope of the Work
pursuant to this Section 6.2.2.2. The amount of any such deductive Change Order shall be determined in

accordance with Section 13. Any reduction in the scope of the Work pursuant to this Section 6.2.2.2 shall
not be considered an ICTC-Directed Change.

6.2.3 Added Utility Work

Upon Design-Builder’s fulfillment of all applicable requirements of Section 13, and subject to the
limitations contained therein, Design-Builder shall be entitled to (a) an increase in the Contract Price to
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compensate Design-Builder for its additional costs, and/or (b) an extension of the applicable Completion
Deadlines as the result of any delay in the Critical Path directly attributable to any Utility Work added after
the Proposal Due Date in accordance with Book 2, Section 12.2.3.3, “Changes in Design-Builder’s Work.”

6.2.4 Betterments
Utility Betterments may be added to the Work pursuant to this Section 6.2.4.
6.2.4.1 Procedure

Any Utility Owner may request ICTC to permit Design-Builder to perform work relating to Betterments as
a part of the Work, at the Utility Owner’s expense. If ICTC Approves any such request, Design-Builder
will have the obligation to perform such work, with the right to receive additional payment and an extension
of any affected Completion Deadline to the extent that any delay in the Critical Path is directly attributable
to the Betterment. The price charged by Design-Builder for such Betterment shall either be a lump sum
amount negotiated with the Utility Owner or determined on a time and materials cost basis as specified
below. Any extension of any Completion Deadline(s) or Contract Price increase requested for any
Betterment shall be subject to the requirements of Sections 6.2 and 13, as applicable.

6.2.4.2 Pricing

If a Utility Owner requests that Design-Builder design and/or construct a Betterment, Design-Builder shall
use its best efforts to negotiate a lump sum price or unit prices for such work with the Utility Owner, in
good faith. If Design-Builder and the Utility Owner are unable to agree on a lump sum price or unit prices,
then ICTC will direct Design-Builder to perform such work on a time and materials basis pursuant to
Section 13.7, provided that the conditions set forth in Section 6.2.4.1 are satisfied.

6.2.4.3 Change Order Increasing the Contract Price

A proposed Betterment will be added to the scope of the Work if Approved by ICTC pursuant to
Section 6.2.4.1, ICTC agrees to issue a Change Order increasing the Contract Price on account of any
Betterment added to the Work pursuant to this Section 6.2.4.3 The amount of any Change Order issued
under this Section 6.2.4.3 shall be a direct pass-through of the lump sum price negotiated by Design-Builder
and the Utility Owner (with no additional mark-ups) or, if no such price has been negotiated, an amount
determined on a time and materials basis pursuant to Section 13.7. Design-Builder shall not request or
accept any payment directly from the Utility Owner for any Betterment added to the Work.

6.2.4.4 ICTC’s Approval of Betterments

ICTC will Approve the addition of a Betterment to the scope of the Work under this Section 6.2.4.4 only if:
() The Utility Owner has agreed to the addition of such Betterment to the Work.
(b) Such Betterment is compatible with the Project.
(c) The Utility Owner has agreed to reimburse ICTC for all the costs thereof.

(d) The Utility Owner has agreed as to the method (e.g., negotiated lump sum amount, unit prices or
time and materials cost basis) of pricing such work.
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(e) It is feasible to separate the cost/pricing of the Betterment work from that for any related Utility
Work being furnished or performed by Design-Builder. Design-Builder shall provide ICTC with
such information, analyses, and certificates as may be requested by ICTC in connection with its
Approval.

6.2.4.5 Change Order Reducing the Contract Price

If any Betterment has been added to the Work and the Contract Price has been increased accordingly by
Change Order, but subsequently for any reason the Betterment is deleted from the Work, or the scope of
Design-Builder’s Work with regard to such Betterment is materially reduced, then ICTC shall be entitled
to issue a Change Order reducing the Contract Price to reflect the value of any reduction in the costs of the
Work that is directly attributable to such deletion or reduction. Such Change Order shall be equal to the
lump sum amount added to the Contract Price pursuant to Section 6.2.4.3, if applicable and if the entire
Betterment has been deleted from the Work; otherwise, the amount of such Change Order shall be
determined in accordance with Section 13.

6.2.4.6 Betterment Not Considered ICTC-Directed Change

Any change in the scope of the Work pursuant to this Section 6.2.4 shall not be considered an ICTC-
Directed Change.

6.2.5 Utility Delays

Design-Builder shall give written notice to ICTC of any circumstance which may lead to a claim under this
Section 6.2.5 immediately after Design-Builder’s becoming aware that such circumstance has occurred or
is likely to occur.

6.2.5.1 Allocation of Risk of Schedule Impacts

Design-Builder shall bear the risk of schedule impacts associated with the first eight (8) Days of Utility
Delays per Utility Owner for the Project not to exceed eight (8) Days for all Utility Delays by all Utility
Owners. Subject to the limitations and conditions set forth herein, if aggregate Utility Delays caused by a
particular Utility Owner exceed eight (8) Days or if aggregate Utility Delays caused by all Utility Owners
exceed eight (8) Days, then any Completion Deadline(s) affected thereby shall be extended for one (1) Day
for every Day of Utility Delay caused by such Utility Owner(s) in excess of these limits identified in this
Section 6.2.5.1 so long as the Utility Delay impacts the Project’s Critical Path.

Failure of the parties to reach agreement regarding Design-Builder’s entitlement to an extension due to
Utility Delays shall be a Dispute to be resolved in accordance with Section 19. Design-Builder shall not be
entitled to any extension of any Completion Deadline on account of any Utility Delay except as provided
in this Section 6.2.5.1.

6.2.5.2 Conditions to Extensions for Utility Delays
With respect to each Utility Delay claimed by Design-Builder, Design-Builder shall not be entitled to any
extension of any Completion Deadline(s) pursuant to Section 6.2.5.1, and such Utility Delay shall not be

counted toward the four (4) Day cap on Design-Builder’s risk per Utility Owner set forth in Section 6.2.5.1,
unless all of the following conditions are satisfied:
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a) Design-Builder has provided evidence reasonably satisfactory to ICTC that (i) Design-Builder has
fulfilled its obligation under the applicable Utility Agreement(s) to coordinate with the Utility
Owner to prevent or reduce such delays, and (ii) Design-Builder has otherwise made diligent efforts
to obtain the timely cooperation of the Utility Owner but has been unable to obtain such timely
cooperation.

b) If Design-Builder is responsible for the Relocation, Design-Builder has provided a reasonable
Relocation plan to the Utility Owner and Design-Builder has obtained, or is in a position totimely
obtain, all applicable approvals, authorizations, certifications, consents, exemptions, filings, leases,
licenses, permits, registrations, options, and/or rulings required by or with any Governmental
Person in order to design and construct such Relocation.

c) No circumstances exist which have delayed or are delaying the affected Relocation, other than those
which fit within the definition of a Utility Delay.

6.2.5.3 Concurrent Delays

To the extent one (1) or more Utility Delays is or are concurrent with any other delay which is Design-
Builder’s responsibility hereunder but which is not a Utility Delay, whether or not such other delay is on
the Critical Path, then to the extent of the concurrency such Utility Delay(s) shall not be considered in
calculating any four (4) Day cap on Design-Builder’s risk pursuant to Section 6.2.5.1. Furthermore, to the
extent two (2) or more Utility Delays occur concurrently with each other (whether caused by the same Utility
Owner or by different Utility Owners), then only one (1) of such Utility Delays shall be considered in
calculating a four (4) Day cap on Design-Builder’s risk pursuant to Section 6.2.5.1 (in selecting between
two (2) or more Utility Owners for such purpose, the Utility Delay caused by the Utility Owner with the
greater or greatest amount of accrued Utility Delay shall be selected and applied to the four (4) Day cap on
Design-Builder’s risk for such Utility Owner).

6.2.6 Certain Obligations of Design-Builder; Utility-Related Right of Way Costs
6.2.6.1 Multiple Relocations of the Same Utility

Design-Builder shall endeavor to avoid multiple Relocations of the same Utility, whether by the Utility
Owner or by Design-Builder. Accordingly, after a Utility has been Relocated once in order to accommodate
the Project, Design-Builder shall be responsible for all costs incurred by either Design-Builder or the Utility
Owner in order to subsequently Relocate such Utility to accommodate the Project. If the Utility Owner
performs such subsequent Relocation at ICTC’s expense, then Design-Builder shall reimburse ICTC for all
amounts paid by ICTC to such Utility Owner in reimbursement for such subsequent Relocation. If Design-
Builder performs such subsequent Relocation, then Design-Builder shall not receive any extension of any
Completion Deadline or increase in the Contract Price on account of the performance of such subsequent
Relocation.

6.2.6.2 Minimizing ICTC’s Reimbursement Obligation
In designing and constructing the Project, Design-Builder shall take all reasonable steps to minimize costs

to the Utility Owners which will be subject to reimbursement by ICTC, to the extent practicable and
otherwise consistent with other requirements of the Contract Documents.
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6.2.6.3 Reserved
6.2.6.4 ICTC’s Responsibility

With respect to Utility Easements other than those described in Section 6.2.6.3.2, ICTC shall be responsible
for any compensation required to be paid to Utility Owners for relinquishing their Utility Easements.

6.2.6.5 Design-Builder’s Responsibility

With respect to Utility Easements resulting from a change in Basic Configuration not caused by a Latent
Material Error, Design-Builder shallbe responsible for, and shall reimburse ICTC within ten (10) Days after
receiving an invoice therefor, any compensation which ICTC may be obligated to pay to the Utility Owners
for relinquishing such Utility Easements.

6.2.7 Additional Restrictions on Change Orders

In addition to all of the other requirements and limitations contained in this Section 6.2 and in Section 13,
the entitlement of Design-Builder to any Change Order under this Section 6.2 shall be subject to the
restrictions and limitations set forth in this Section 6.2.7.

6.2.7.1 Burden of Proof

Design-Builder shall provide adequate support, by documentation acceptable to ICTC, to prove that the
amount of any additional costs and/or time incurred by Design-Builder are both necessary and reasonable.
For Relocations, Design-Builder shall also bear the burden of proving that the Relocation cannot reasonably
be avoided.

6.2.7.2 Incremental Costs Only

Any Change Order increasing the Contract Price pursuant to this Section 6.2 shall include only the
Incremental Costs arising from the circumstances giving rise to such Change Order.

6.2.7.3 Coordination Costs

Design-Builder shall not be entitled to an increase in the Contract Price for any costs of coordinating with
Utility Owners or for assisting ICTC in coordinating with Utility Owners.

6.2.7.4 Voluntary Action by Design-Builder
If Design-Builder elects to make payments to Utility Owners or to undertake any other efforts which are
not required by the terms of the Contract Documents, Design-Builder shall not be entitled to a Change

Order in connection therewith. Design-Builder shall promptly notify ICTC of the terms of any such
arrangements.

6.2.8 Special Provision Regarding Change Orders
Notwithstanding any contrary provision of Section 13, ICTC reserves the right, in its sole discretion, to

waive certain of the requirements imposed on Design-Builder as set forth in Section 13 with respect to any
Change Order to be issued pursuant to this Section 6.2.
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6.3 Environmental Compliance

In performance of the Work, Design-Builder shall comply with all requirements of all applicable
Environmental Laws and Governmental Approvals issued thereunder, whether obtained by ICTC or
Design-Builder. Design-Builder acknowledges and agrees that it shall be responsible for all fines and
penalties that may be assessed in connection with any failure to comply with such requirements.

6.3.1 Mitigation Requirements

Design-Builder shall perform all environmental commitments (which term shall be deemed to include all
avoidance, minimization and/or mitigation measures associated with the approval of the Environmental
Document for the Project, including all related requirements of the Environmental Approvals and similar
Governmental Approvals, regardless of whether such requirements would be considered to fall within a
strict definition of the term) for the Project. The Contract Price includes compensation for Design-Builder’s
performance of all environmental commitments (avoidance, minimization, and/or mitigation measures) and
for performance of all environmental commitments arising from New Environmental Approvals which
Section 6.3.2 designates as Design-Builder’s responsibility as well as the cost of all activities to be
performed by Design-Builder as described in Book 2, Section 7, “Environmental Compliance”.

6.3.2 New Environmental Approvals
6.3.2.1 Approvals To Be Obtained by ICTC

ICTC shall be responsible for obtaining any New Environmental Approvals necessitated by an ICTC-
Directed Change, ICTC-Caused Delay, change in a Governmental Rule under Section 13.3.1.2(d)(v), or
Force Majeure event. Design-Builder shall provide support services to ICTC with respect to obtaining any
such New Environmental Approval. Any Change Order covering an ICTC-Directed Change, ICTC-Caused
Delay, change in a Governmental Rule under Section 13.3.1.2(d)(v), or Force Majeure event may include
compensation to Design-Builder for any changes in the Work (including performance of additional
avoidance, minimization, and/or mitigation measures but excluding performance of such support services)
resulting from such New Environmental Approvals, and any time extension necessitated by an ICTC-
Directed Change, ICTC-Caused Delay, change in Governmental Rule under Section 13.3.1.2(d)(v), or
Force Majeure event, subject to the conditions and limitations contained in Section 13.

6.3.2.2 Approvals To Be Obtained by Design-Builder

If a New Environmental Approval becomes necessary for any reason other than those specified in
Section 6.3.2.1, Design-Builder shall be fully responsible for the cost and delay of obtaining the New
Environmental Approval and any other environmental approvals that may be necessary, for all requirements
resulting therefrom, and for any litigation arising in connection therewith. ICTC will reasonably assist
Design-Builder in obtaining any New Environmental Approvals. ICTC will be the implementing agency
for any CEQA or NEPA reevaluations or approvals.
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7. EQUAL EMPLOYMENT OPPORTUNITY;
SUBCONTRACTS; LABOR

7.1 Equal Employment Opportunity

7.1.1 Equal Employment Opportunity Policy

Design-Builder shall comply with the Equal Employment Opportunity (EEO) requirements set forth in
Exhibits D and F.

Under 49 CFR 26.13(b), Design-Builder and each Subcontractor or Subconsultant shall comply with the
following:

The Design-Builder, sub recipient or Subcontractor shall not discriminate on the basis of race, color, national
origin, or sex in the performance of this Contract. The Design-Builder shall carry out applicable
requirements of 49 CFR part 26 in the award and administration of United States Department of
Transportation (DOT)-assisted contracts. Failure by the Design-Builder to carry out these requirements is a
material breach of this Contract, which may result in the termination of this Contract or such other remedy
as the recipient deems appropriate, which may include:

a) Withholding monthly progress payments.

b) Assessing sanctions.

¢) Liquidated damages.

d) Disqualifying the Design-Builder from future bidding as non-responsible.

Design-Builder shall include this language in each Subcontract.

7.1.2 Inclusion in Subcontracts

Design-Builder shall include Section 7.1.1 and Exhibits D and F in every Subcontract over ten
thousand dollars ($10,000) (including purchase orders) and shall require that they be included in all
Subcontracts over ten thousand dollars ($10,000) at lower tiers, so that such provisions shall be binding upon
each Subcontractor.

7.2 Disadvantaged Business Enterprises

7.2.1 Disadvantaged Business Enterprises Policy

Design-Builder shall comply with the requirements set forth in Exhibit E.

7.2.2 Inclusion in Subcontracts

Design-Builder shall include Section 7.2.1 and Exhibit E in every Subcontract (including purchase orders)
and shall require that they be included in all Subcontracts at lower tiers, so that such provisions shall be
binding upon each Subcontractor.
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7.3 Subcontracting Requirements

Design-Builder shall comply with all applicable requirements of the Contract Documents relating to
Subcontracts (including Exhibits D, E, and F), and shall ensure that its Subcontractors (at all tiers) comply
with all applicable requirements of the Contract Documents relating to subcontracting (including
Exhibits D, E, and F).

7.3.1 Major Participants

Design-Builder shall not add, delete, or change the role of any Major Participant as set forth in its Proposal
without the prior Approval of ICTC.

7.3.2  Assignment of Subcontract Rights

Each Subcontract shall provide that, pursuant to terms in form and substance satisfactory to ICTC, (a) ICTC
is a third party beneficiary of the Subcontract and shall have the right to enforce all terms of the Subcontract
for its own benefit, (b) all guarantees and warranties, express and implied, shall inure to the benefit of ICTC,
its successors and assigns, as well as Design-Builder, and (c) the rights of Design-Builder under such
instrument are assigned to ICTC contingent upon delivery of written request from ICTC following default
by Design-Builder, termination for such default, or expiration of the Contract, allowing ICTC to assume
the benefit of Design-Builder’s rights with liability only for those remaining obligations of Design-Builder
accruing after the date of assumption by ICTC, but shall not release or relieve Design-Builder from its
obligations or liabilities under the assigned Subcontract.

7.3.3 Subcontract Terms

Each Subcontract shall include terms and conditions sufficient to ensure compliance by the Subcontractor
with all applicable requirements of the Contract Documents and shall include provisions addressing the
following requirements and any other terms that are specifically required by the Contract Documents to be
included therein. Each Subcontract shall include terms that are substantially similar to those terms required
by Sections 5.1, 5.2, 5.3, 5.4, 7.1 (as appropriate), 7.2, 7.3.1, 7.4.3, 10.1, 13.7, 14, 15, 19, 20.3, and 23.6
and Exhibits D (as appropriate), E, and F (as appropriate), specifically including an agreement by the
Subcontractor to be joined in any dispute resolution proceeding pursuant to Section 19 if such joinder is
reasonably necessary to resolve the dispute; and each Subcontract other than Subcontracts with Suppliers
shall include terms that are substantially similar to those contained in Sections 2.2(e), 2.2(f), 2.2(h), 2.3.1,

21.3, 22.2 (as appropriate), 22.3, and 22.4.

7.3.4 Subcontract Data

Design-Builder shall notify ICTC, in writing, of the name and address of, licenses held by, and any
insurance documents required pursuant to Section 9 of, each Subcontractor (excluding Suppliers), as soon
as the potential Subcontractor has been identified by Design-Builder, but in no event less than fourteen (14)
Days before the scheduled initiation of Work by such proposed Subcontractor.

Design-Builder shall provide requests to sublet any portion of the Contract to ICTC on a form provided by
ICTC, at least ten (10) Days in advance of the date on which the Subcontractor intends to start Work.
Design-Builder shall allow ICTC access to all Subcontracts and records regarding Subcontracts within
seven (7) Days following receipt of ICTC’s request. All Subcontracts shall be in writing and shall include
design costs (if applicable).
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7.3.5 Responsibility for Work by Subcontractors

Notwithstanding any Subcontract or agreement with any Subcontractor, Design-Builder shall be fully
responsible for all of the Work. ICTC shall not be bound by any Subcontract, and no Subcontract shall
include a provision purporting to bind ICTC. Each Subcontract shall include a reference to the following
provision:

“Nothing contained herein shall be deemed to create any privity of contract between the Imperial County
Transportation Commission (ICTC) through its Executive Director and Subcontractor, nor does it create
any duties, obligations or liabilities on the part of ICTC to Subcontractor except those allowed under
California law. In the event of any claim or dispute arising under this Subcontract and/or Design-Builder’s
Contract with ICTC, Subcontractor shall look only to Design-Builder for any payment, redress, relief or
other satisfaction. Subcontractor hereby waives any claim or cause of action against ICTC arising out of
this Subcontract or otherwise arising out of or in connection with Subcontractor’s Work.”

7.3.6  Subcontract Work

Design-Builder shall coordinate the Work performed by Subcontractors.

7.3.7 Debarred Subcontractors

Design-Builder shall not enter into any Subcontracts with any Person then debarred or suspended from
submitting bids by any agency of the State.

7.4 Key Personnel; Character of Workers

7.4.1 Key Personnel

Exhibit G hereto identifies certain key positions for the Project. ICTC shall have the right in its reasonable
discretion to review the qualifications and character of each individual to be assigned to a key position
(including personnel employed by Subcontractors) and to Approve or disapprove use of such key Person in
such key position before the start of any Work by such individual or during the prosecution of the Work.
Design-Builder shall notify ICTC in writing of any proposed changes in any Key Personnel and shall not
change any Key Personnel without the prior written Approval of ICTC, which approval shall not be
unreasonably withheld, conditioned or delayed.

7.4.2 Representations, Warranties, and Covenants

Design-Builder acknowledges and agrees that the award of the Contract by ICTC to Design-Builder was
based, in large part, on the qualifications and experience of the personnel listed in the Statement of
Qualifications, the Proposal, and Design-Builder’s commitment that such individuals would be available to
undertake and perform the Work. Design-Builder represents, warrants, and covenants that such individuals
are available for and shall fulfill the roles identified for them in the Proposal in connection with the Work.
Unless otherwise agreed to by ICTC in writing, individuals filling key personnel roles shall devote a
sufficient amount of their time for the applicable role with respect to the prosecution and performance of
the Work and Design-Builder shall document such commitment to ICTC’s satisfaction upon ICTC’s
request.
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7.4.3 Employee Performance Requirements

All individuals performing the Work by or on behalf of Design-Builder shall have the skill and experience
and any licenses or certifications required to perform the Work assigned to them. If ICTC determines in its
reasonable discretion that any Person employed by Design-Builder or by any Subcontractor is not
performing the Work properly and skillfully, or who is intemperate or disorderly, then, at the written request
of ICTC, Design-Builder or such Subcontractor shall remove such Person and such Person shall not be re-
employed on the Project without the prior Approval of ICTC in its reasonable discretion. If Design-Builder
or the Subcontractor fails to remove such Person(s) or fails to furnish skilled and experienced personnel for
the proper performance of the Work, then ICTC may, in its reasonable discretion, suspend the affected
portion of the Work by delivery of written notice of such suspension to Design-Builder. Such suspension
shall in no way relieve Design-Builder of any obligation contained in the Contract Documents or entitle
Design-Builder to a Change Order. Once compliance is achieved, Design-Builder shall be entitled to and
shall promptly resume the Work.

Surveys performed to progress the construction activities on the Project are covered by the Contract labor
requirements. The workers performing the Work shall be paid at a minimum wage based on the most similar
trade or occupation as set forth in Exhibit F.

7.5 Labor Code Requirements

7.5.1 General Requirements

Design-Builder shall strictly adhere to the provisions of the Labor Code and implementing regulations,
including requirements with respect to prevailing wages, and employment and training of apprentices, as
more specifically described in Exhibit B. Design-Builder shall submit all mandated and requested
documents/reports to ICTC in a timely manner.

7.5.2 Nondiscrimination

Design-Builder shall comply with the applicable provisions of the Labor Code and implementing
regulations relating to labor nondiscrimination, and with the applicable federal requirements, including
those more specifically set forth in_Exhibit D.

7.5.3 Department of Industrial Relations

The California Department of Industrial Relations is responsible for monitoring and enforcing prevailing
wage requirements of applicable labor laws to ensure that the Design-Builder and all Subcontractors
working on the Project are in compliance with State (Division 2, Part 7, Chapter 1 of the Labor Code) and
Federal (Code of Federal Regulations 29) prevailing wage statutes and regulations. Accordingly, the Project
is subject to the requirements of DIR’s compliance monitoring and enforcement program as set forth in
Title 8, Chapter 8, Subchapter 4.5 of the California Code of Regulations, which include, among other
requirements, the obligation to furnish payroll records directly to the California Department of Industrial
Relations Labor Commissioner.
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7.5.4 Notice
Design-Builder shall post a notice at the Site containing the following language:

“This public works project is subject to monitoring and investigative activities by the Compliance
Monitoring Unit (CMU) of the Division of Labor Standards Enforcement, Department of Industrial
Relations, State of California. This Notice is intended to provide information to all workers employed in
the execution of the contract for public work and to all contractors and other persons having access to the
job Site to enable the CMU to ensure compliance with and enforcement of prevailing wage laws on public
works projects.

The prevailing wage laws require that all workers be paid at least the minimum hourly wage as determined
by the Director of Industrial Relations for the specific classification (or type of work) performed by workers
on the Project. These rates are listed on a separate job Site posting of minimum prevailing rates required to
be maintained by the public entity which awarded the public works contract. Complaints concerning
nonpayment of the required minimum wage rates to workers on this Project may be filed with the CMU at
any office of the Division of Labor Standards Enforcement (DLSE). Complaints should be filed in writing
immediately upon discovery of any violations of the prevailing wage laws due to the short period of time
following the completion of the Project that the CMU maytake legal action against those responsible.

Complaints should contain details about the violations alleged (for example, wrong rate paid, not all hours
paid, overtime rate not paid for hours worked in excess of eight (8) hours per day or forty (40) per week, etc.)
as well as the name of the employer, the public entity which awarded the public works contract, and the
location and name of the Project.

For general information concerning the prevailing wage laws and how to file a complaint concerning any
violation of these prevailing wage laws, you may contact any DLSE office. Complaint forms are also
available at the Department of Industrial Relations web site found at: http://www.dir.ca.gov/Public-
Works/PublicWorks.html”
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8.

SURETY BONDS

Design-Builder shall provide to ICTC and maintain at all times during the term of the Contract security for
performance of the Work as described below (or other assurance satisfactory to ICTC in its sole discretion).
Each bond required hereunder shall be provided by a Surety licensed as surety and qualified to do business
in the State. The Surety shall have a “Best’s Rating” of A- or better and Financial Size Category of VIII or
better by A.M. Best Co.

8.1

Payment and Performance Bonds

Design-Builder has provided to ICTC and shall maintain in full force and effect the Payment Bond in the
form of Exhibit L in the amount of one hundred (100) percent of the Contract Price and the Performance
Bond in the form of Exhibit K in the amount of one hundred (100) percent of the Contract Price.

8.1.1

Surety’s Obligation

The Surety’s obligation under the Performance Bond, Exhibit K, shall arise after an Event of Default occurs
and remedies and rights of ICTC are exercised in accordance with Section 16.2. When ICTC has satisfied the
conditions of Section 16.2, the Surety shall promptly and at the Surety’s expense take one of the following

actions:
a)
b)

c)

d)

8.1.2

Arrange for the Design-builder, with the consent of ICTC, to perform and complete the Contract

Undertake to perform and complete the Contract itself, through its agents or independent design-
builders

Obtain bids or negotiated proposals from qualified design-builders acceptable to ICTC for a contract
for performance and completion of the Contract; arrange for a contract to be prepared for execution
by ICTC and a design-builder selected with ICTC’s concurrence, to be secured with performance and
payment bonds executed by a qualified surety equivalent to the bonds issued on the Contract; and pay
to ICTC the amount of damages as described in Section 8.1.2. in excess of the balance of the Contract
Price incurred by ICTC as a result of the Design-builder Default

Waive its right to perform and complete, arrange for completion, or obtain a new design-builder and
with reasonable promptness under the circumstances

i. After investigation, determine the amount for which it may be liable to ICTC and, as soon as
practicable after the amount is determined, make payment to ICTC

ii. Deny liability in whole or in part and notify ICTC, citing the reasons for denial

Surety and ICTC Responsibilities

If the Surety elects to act under Sections 8.1.1.a), 8.1.1.b), or 8.1.1.c), then the responsibilities of the Surety
to ICTC shall not be greater than those of the Design-Builder under the Contract, and the responsibilities of
ICTC to the Surety shall not be greater than those of ICTC under the Contract. Subject to the commitment by
ICTC to pay the balance of the Contract Price, the Surety is obligated, without duplication, for:

a)

The responsibilities of the Design-Builder for correction of defective work and completion of the
Contract
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b) Additional legal, design professional, and delay costs resulting from the Design-Builder’s Default,
and resulting from the actions or failure to act of the Surety under Section 8.1.1

c) Liquidated damages or actual damages caused by delayed performance or non-performance of the
Design-Builder

8.2  Warranty Bond

After Final Acceptance has occurred, Design-Builder may obtain a release of the Performance Bond by
providing to ICTC and maintaining infull force and effect a warranty bond which shall guarantee performance
of all obligations of Design-Builder that survive Final Acceptance under the Contract Documents. The
warranty bond (a) shall be in an amount equal to four (4) percent of the Contract Price during the first two
(2) years following Final Acceptance and shall be in an amount equal to two (2) percent of the Contract Price
during the third year following Final Acceptance and (b) shall be in the form set forth in ExhibitM.

8.3 Utility Work

The Utility Work furnished or performed by Design-Builder hereunder will automatically be covered by
the Payment and Performance Bonds and any warranty bond or other security to be provided by Design-
Builder pursuant to Section 8.2. At their request, Utility Owners whose Utilities are being Relocated by
Design-Builder shall be added as additional obligees to the Payment and Performance Bonds (as their
interests may appear), and to such replacement bond or other security (as their interests may appear), to the
limited extent of the amount of the Utility Work required on behalf of the Utility Owner. The Payment and
Performance Bonds shall be provided in their full amount, however, on behalf of ICTC, with no riders that
reduce ICTC’s potential of recovery based on the Utility Owner’s limited obligee amounts. Alternatively,
Design-Builder may provide separate bonds satisfactory to the Utility Owners. Design-Builder shall provide
all information necessary for such coverage to the surety(ies) providing such bonds. All cost estimates
required to be provided under the Contract Documents with respect to Utility Work furnished or performed
by Design-Builder shall include the cost of bond premiums.

8.4 Reserved
8.5 No Relief of Liability

Notwithstanding any other requirements of the Contract Documents, performance by a Surety or any
Guarantor of any of the obligations of Design-Builder shall not relieve Design-Builder of any of its
obligations hereunder.
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9. INSURANCE
9.1 General Insurance Requirements

9.1.1 Evidence of Insurance

Design-Builder shall provide evidence of insurance as proof of compliance for all insurance requirements
contained in this Section 9. Evidence of insurance in the form of copies of insurance policies, Certificates
of Insurance, and any self-insurance coverage documentation, including the required “additional insured”
endorsements, shall be furnished by Design-Builder to ICTC. The evidence of insurance shall provide that
no lapse, cancellation, or reduction of coverage without thirty (30) Days’ prior written notice to ICTC.
Insurance policies and Certificates of Insurance, furnished as evidence of required insurance, for the
General Liability, Umbrella-Excess Liability and Professional Liability (Errors and Omissions) policies
shall set forth deductible amounts applicable to each policy and all exclusions which are added by
endorsement to each policy. Allowance of any additional exclusions is at the sole discretion of ICTC.
Regardless of the allowance of exclusions or deductions by ICTC, Design-Builder shall be responsible for
any deductible amount and shall warrant that the coverage provided to ICTC is consistent with the
requirements of Section 9 herein.

9.1.2 Submission of Insurance Documentation

Design-Builder shall submit, before starting of Work, the following:

a) The Design-Builder’s General Liability Insurance shall be provided under Commercial General
Liability policy form No. CG 00 01 as published by the Insurance Services office (ISO), or under a
policy form at least as broad as policy form No. CG 00 01 and is not inconsistent with the provisions
of Section 9 herein.

b) Copy of its commercial general liability policy and its excess policy, including the declarations page,
all amendments, riders, endorsements, and other modifications in effect at the time of Contract
execution.

c) Certificate of Insurance showing all other required coverages, including Professional Liability (Errors
and Omissions), auto liability insurance, and workers compensation insurance. Design- Builder shall

provide to ICTC, in advance of the start of Work, each policy and all exclusions, amendments, riders,
declarations pages, and other modifications in effect at the time of Contract execution.

9.1.3 A.M. Best Rating
All insurance companies providing policies obtained to satisfy the insurance requirements shall have an

A.M. Best rating of A- or better, a Financial Size Category of VI or better and be authorized to do business
in the State of California.

9.1.4 Full Force and Effect

All policies shall remain in full force and effect throughout the term of the Project and, when there is an
extended reporting period, shall remain in effect for the time stipulated. The Design-Builder shall maintain
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completed operations coverage with a carrier acceptable to ICTC through the expiration of the statute of
repose set forth in Code of Civil Procedure Section 337.1.

9.1.5 No Recourse

There shall be no recourse against ICTC for payment of premiums or other amounts with respect to the
insurance provided by Design-Builder, or for deductibles under these policies.

9.1.6 Indemnification and Duty to Defend

The insurance coverage provided hereunder shall support, but is not intended to limit, Design-Builder’s
indemnification and duty to defend obligations under Section 18.

9.1.7 Primary and Non-contributory

The policy shall stipulate that for claims covered by the insurance specified herein, said insurance coverage
shall be primary insurance with respect to the insureds, additional insureds, and their respective members,
directors, officers, employees, agents and consultants, and shall specify that coverage continues
notwithstanding the fact that Design-Builder has left the Site. Any insurance or self-insurance beyond that
specified in the Contract that is maintained by an insured, additional insured, or their members, directors,
officers, employees, agents and consultants shall be excess of such insurance and shall not contribute with
it.

9.1.8 Deductibles

ICTC may expressly allow deductible clauses, which it does not consider excessive, overly broad, or
harmful to the interests of ICTC. Regardless of the allowance of exclusions or deductions by ICTC, the
Design-Builder is responsible for any deductible amount and shall warrant that the coverage provided to
ICTC is in accordance with Section 9.

9.1.9 Self-Insurance

Self-insurance programs and self-insured retentions in insurance policies are subject to separate annual
review and Approval by ICTC.

If Design-Builder uses a self-insurance program or self-insured retention, Design-Builder shall provide
ICTC with the same protection from liability and defense of suits as would be afforded by first-dollar
insurance. Execution of the Contract is the Design-Builder’s acknowledgement that the Design-Builder
shall be bound by all laws as if the Design-Builder were an insurer as defined under Insurance Code
Section 23 and that the self-insurance program or self-insured retention shall operate as insurance as defined
under Insurance Code Section 22.

9.1.10 Enforcement

ICTC may take any steps necessary to assure Design-Builder’s compliance with its insurance obligations.
Should any insurance policy lapse or be canceled during the Contract period Design-Builder shall, no less
than thirty (30) days before the effective expiration or cancellation date, furnish ICTC with written evidence
of renewal or replacement of the policy. Failure to continuously maintain insurance coverage as herein
required is a material breach of this Contract. The required insurance shall be subject to the Approval of
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ICTC, but any acceptance of copies of insurance policies, insurance certificates, and self-insurance
documentation by ICTC shall in no way limit or relieve Design-Builder of its duties and responsibilities
under this Contract to indemnify, defend, and hold harmless ICTC, it’s officers, agents, and employees.
Insurance coverage in the minimum amounts set forth herein shall not be construed to relieve Design-
Builder for liability in excess of such coverage, nor shall it preclude ICTC from taking other actions
available to it under any other provision of the Contract or law, including the withholding of funds under
this Contract. Failure of ICTC to enforce in a timely manner any of the provisions of Section 9 shall not act
as a waiver to enforcement of any of these provisions at a later time.

If Design-Builder fails to maintain any required insurance coverage, ICTC may maintain this coverage and
withhold or charge the expense to Design-Builder or terminate the Design-Builder’s control of the Work in
accordance with Section 16.

Design-Builder is not relieved of its duties and responsibilities to indemnify, defend, and hold harmless
ICTC, its officers, agents, and employees by ICTC’s acceptance of insurance policies and certificates.

Minimum insurance coverage amounts do not relieve Design-Builder for liability in excess of such
coverage, nor do they preclude ICTC from taking other actions available to it, including the withholding of
funds under this Contract.

9.2 Design-Builder Provided Insurance

Design-Builder shall procure, at its own expense, insurance acceptable to ICTC, as described herein, and
shall maintain such insurance, as specified herein, in accordance with the requirements stated in Section 9.1,
or as otherwise Approved by ICTC at its sole discretion. Nothing in the Contract is intended to establish a
standard of care owed to any member of the public or to extend to the public the status of a third-party
beneficiary for any of these insurance specifications.

9.2.1 Worker’s Compensation and Employer’s Liability Coverage

In accordance with Labor Code Section 1860, Design-Builder shall provide Worker’s Compensation
coverage in accordance with Labor Code 3700.

In accordance with Labor Code Section 1861, the Design-Builder shall submit to ICTC the following
certification before performing the Work:

“I am aware of the provisions of Section 3700 of the Labor Code which require every employer to be insured
against liability for workers” compensation or to undertake self- insurance in accordance with the provisions
of that code, and I will comply with such provisions before commencing the performance of the Work of
this contract.”

Contract execution constitutes certification submittal.

Design-Builder shall provide Employer’s Liability Insurance in amounts not less than:
a) One million dollars ($1,000,000) for each accident for bodily injury by accident.

b) One million dollars ($1,000,000) policy limit for bodily injury by disease.
c) One million dollars ($1,000,000) for each employee for bodily injury by disease.
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If there is an exposure of injury to the Design-Builder’s employees under the U.S. Longshoremen’s and
Harbor Workers’ Compensation Act, the Jones Act, or under laws, regulations, or statutes applicable to
maritime employees, coverage shall be included for such injuries or claims.

0.2.2 Liability Insurance

Design-Builder shall provide General Liability and Umbrella or Excess Liability Insurance covering all
operations by or on behalf of the Design-Builder providing insurance for bodily injury and property damage
written on an occurrence form that shall be no less comprehensive or more restrictive than the coverage
provided by Insurance Services Office (ISO) form CG 00 01 or under a policy form at least as broad as
policy form No. CG 00 01.

a) Limits of liability shall be at least the amounts shown in the following table:

Aggregate for Umbrella or
For Each Products/Completed General Excess
Occurrence 1 Operation Aggregate 2 Liability 3
$2,000,000 $2,000,000 $4,000,000 $15,000,000

1. Combined single limit for bodily injury and property damage.

2. This limit shall apply separately to the Design-Builder's Work under this
Contract.

3. The umbrella or excess policy shall contain a clause stating that it takes
effect (drops down) in the event the primary limits are impaired or
exhausted.

The general aggregate limits shall apply separately to the Project (Endorsement CG-25-03)

b) ICTC, including its officers, directors, agents (excluding agents who are design professionals), and
employees, shall be named as additional insureds under the General Liability Policy and Umbrella
Liability Policies with respect to liability arising out of or connected with Work or operations
performed by or operations performed by or on behalf of the Design-Builder under this Contract.
Coverage for such additional insureds does not extend liability:

i.  Arising from any defective or substandard condition of the roadway which existed at or
before the time the Design-Builder started Work, unless such condition has been changed
by the Work or the scope of the Work requires the Design-Builder to maintain existing
roadway facilities and the claim arises from the Design-Builder’s failure to maintain.

ii.  For claims occurring after the Work is completed and accepted unless these claims are
directly related to alleged acts or omissions of the Design-Builder that occurred during
the course of the Work.

iii.  To the extent prohibited by Insurance Code Section 11580.04.

c) Additional insured coverage shall be provided by a policy provision or by an endorsement
providing coverage at least as broad as Additional Insured endorsement form CG 2010 and form
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CG 2037, as published by the Insurance Services Office, or other form designated by ICTC. The
policy shall stipulate that the insurance afforded the additional insureds shall apply as primary
insurance. Any other insurance or self-insurance maintained by ICTC will be excess only and shall
not be called upon to contribute with this insurance. Such additional insured coverage shall be
provided by a policy provision or by an endorsement providing coverage at least as broad as
Additional Insured (Form B) endorsement form CG 2010, as published by the Insurance Services
Office (1SO).

9.2.3 Automobile Liability Insurance

Design-Builder shall provide comprehensive automobile liability insurance covering the ownership,
maintenance, and use of all owned, non-owned, and hired vehicles used in the performance of Work, both
on and off the Site, including loading and unloading.

The following limits of liability and other requirements shall apply:

a) Two ($2) million combined single limit each accident for bodily injury and property damage
liability.

b) The policy shall include uninsured and underinsured in compliance with California law.

9.2.4 Pollution/Environmental Impairment Liability Insurance

Design-Builder agrees to maintain pollution liability insurance applicable to bodily injury; property
damage, including loss of use of damaged property or of property that has not been physically damaged or
destroyed; cleanup costs; and defense, including costs, fees and expenses incurred in the investigation,
defense, or resolution of claims. Coverage shall apply to sudden and non-sudden pollution conditions.
Coverage shall apply to construction activities and to acts, errors, or omissions arising out of or in
connection with Design-Builder’s scope of Work under this Contract. Coverage may be arranged under the
Design-Builder’s pollution liability, as part of a professional liability policy, by any combination thereof,
or by other insurance, as long as pollution liability coverage is provided for both construction activities and
professional services. Coverage shall include transport and disposal of contaminants and shall include
liability assumed under Contract. Coverage is preferred by ICTC to be occurrence based; however, if
provided on a claims-base, Design-Builder warrants that any retroactive date applicable to coverage under
the policy precedes the effective date of this Contract; and that continuous coverage shall be maintained or
an extended discovery period will be exercised for a period of five (5) years beginning from the time Work
under this Contract is completed. Limits shall be no less than $2,000,000 per loss and $4,000,000 annual
aggregate.

9.2.5 Professional Liability Insurance

Design-Builder agrees to maintain, and shall cause to be maintained by other Major Participants who are
involved in design Work or other professional services, professional liability insurance specifically
designed to protect against acts, errors, or omissions of the Design-Builder or other Major Participant as
appropriate, and “Professional Services” as designated in any such policy shall specifically include Services
performed under this Contract with a retroactive date no later than the date of this Contract execution. The
policy limit shall be no less than $2,000,000 per claim and in the aggregate and shall either be in the form
of a practice policy or a project specific policy. Design-Builder or other Major Participant as appropriate
shall maintain this professional liability insurance throughout the term of this Contract and for at least three
(3) years after the date of completion and acceptance of the Project whether through terms or endorsements
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providing for an extended reporting period, or through renewals and replacement coverage with
preservation of the retroactive date. All such extended reporting periods, renewals, and replacement
coverage are subject to Approval by ICTC.
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10. RISK OF LOSS
10.1  Site Security

Design-Builder shall provide security for the Site in compliance with GSA and CBP requirements, including
securing any buildings from entry, and shall take all reasonable precautions and provide protection to
prevent damage, injury, or loss to the Work and materials and equipment to be incorporated therein, as well
as all other property at the Site, whether owned by Design-Builder, ICTC, or any other Person. Design-
Builder shall at all times keep the Site in a neat and clean condition, including performing litter removal,
removal of graffiti, and weed control and payment shall be considered included in the Contract Price.

10.2 Maintenance and Repair of Work and On-Site Property

10.2.1 Responsibility of Design-Builder

Design-Builder shall maintain, rebuild, repair, restore, or replace all Work (including Design Documents,
Construction Documents, materials, equipment, supplies and maintenance equipment which are purchased
for permanent installation in, or for use during construction of, the Project, regardless of whether ICTC has
title thereto under the Contract Documents) that is injured or damaged before the date of acceptance of
maintenance liability by ICTC or third parties as specified in Section 10.2.3. All such Work shall be at no
additional cost to ICTC except to the extent that ICTC is responsible for such costs as provided in
Section 13.

For damage within the right of way that ICTC would typically seek compensation from the insurance
company of the responsible party, ICTC will subrogate its right to seek said financial reimbursement to
Design-Builder. ICTC will provide copies of accident reports, when they exist, to Design-Builder. ICTC
makes no guarantee that Design-Builder will be able to obtain any financial reimbursement based on this
subrogation of ICTC’s rights.

10.2.2 Reserved

10.2.3 Relief from Liability for Maintenance

Effective as of the date on which Substantial Completion occurs, ICTC shall be considered to have accepted
maintenance liability for all elements of the Project which are one hundred (100) percent complete as of
such date and placed in service. All remaining elements of the Project shall be considered accepted for
maintenance purposes as of the date on which Final Acceptance occurs. Notwithstanding the foregoing, all
elements of the Work which will be owned by Persons other than ICTC (such as Utility facilities) will be
considered accepted for purposes of maintenance responsibility only as of the date of acceptance of
maintenance responsibilities by such Persons. However, nothing in this Section 10.2.3 providing for relief
from maintenance will be construed as relieving the Design-Builder of full responsibility for making good
any defective Work or materials found at any time before the formal written acceptance of the entire
Contract by ICTC.

10.3 Damage to Off-Site Property

Design-Builder shall take all reasonable precautions and provide protection to prevent damage, injury, or
loss to property adjacent to the Site or likely to be affected by the Work. Design-Builder, at its sole expense,
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shall restore damaged, injured or lost property caused by an act or omission of any Design-Builder-Related
Entity to a condition similar or equal to that existing before the damage, injury or loss occurred.

10.4  Title

Design-Builder warrants that it owns, or will own, and has, or will have, good and marketable title to all
materials, equipment, tools, and supplies furnished, or to be furnished, by it and its Subcontractors that
become part of the Project or are purchased for ICTC for the operation, maintenance, or repair thereof, free
and clear of all Liens. Title to all of such materials, equipment, tools, and supplies which shall have been
delivered to the Site shall pass to ICTC, free and clear of all Liens, upon the sooner of:

a) Incorporation into the Project.

b) Payment by ICTC to Design-Builder of invoiced amounts pertaining thereto.
Notwithstanding any such passage of title, and subject to Section 10.1, Design-Builder shall retain sole
care, custody and control of such materials, equipment, tools, and supplies, and shall exercise due care with

respect thereto as part of the Work until Final Acceptance or until Design-Builder is removed from the
Project.
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11. PAYMENT
11.1  Contract Price

11.1.1 Contract Price

As full compensation for the Work and all other obligations to be performed by Design-Builder under the
Contract Documents, ICTC shall pay to Design-Builder a lump sum amount of nineteen million nine
hundred sixty five dollars ($19,965,000.00) (such amount, as it may be adjusted from time to time to account
for Change Orders, is referred to herein as the “Contract Price”). The Contract Price shall be increased or
decreased only by a Change Order issued in accordance with Section 13, by a Contract amendment or as
specifically provided elsewhere in the Contract Documents.

11.1.2 1Items Included in Contract Price

Design-Builder acknowledges and agrees that, subject only to Design-Builder’s rights under Section 13,
the Contract Price includes:

a) Performance of each and every portion of the Work.

b) All designs, equipment, materials, labor, insurance and bond premiums, home office, jobsite and
other overhead, profit, and services relating to Design-Builder’s performance of its obligations under
the Contract Documents (including all Work, Warranties, equipment, materials, labor, and services
provided by Subcontractors and intellectual property rights necessary to perform the Work).

c) The cost of obtaining all Governmental Approvals (except for approvals which are the
responsibility of ICTC, as specifically provided elsewhere in the Contract Documents).

d) All costs of compliance with and maintenance of the Governmental Approvals and compliance with
Governmental Rules.

e) Payment of any taxes, duties, and permit and other fees and/or royalties imposed with respect to
the Work and any equipment, materials, labor, or services included therein.

11.1.3 Delay in Issuance of NTP1
11.1.3.1 Delays beyond fourteen (14) Days

If ICTC has not issued NTP1 on or before fourteen (14) Days after satisfaction of all conditions precedent
to issuance of NTP1 set forth in Section 4.2.1, to the extent provided in Section 4.2.1, Design-Builder may
seek to negotiate a Change Order including an extension in the time allowed to ICTC for issuance of NTP1
and an increase in the Contract Price mutually acceptable to Design-Builder and ICTC. If Design-Builder
does not wish to seek a Change Order as provided above or ICTC fails to issue a Change Orderacceptable
to Design-Builder, then Design-Builder’s sole remedy shall be to proceed as provided in Sections 13.13
and Section 19, or to terminate the Contract by delivery of notice of termination to ICTC, with the right to
receive payment as specified in Section 15.
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11.1.3.2 Allocation of Price Increase

Any price increase under this Section 11.1.3 shall be amortized proportionally over all Work remaining to
be performed and shall be evidenced by a Change Order.

11.1.4 Asphalt Price Fluctuations
11.1.4.1 General

This section applies to asphalt contained in materials for pavement structural sections and pavement surface
treatments such as hot mix asphalt (HMA), tack coat, asphaltic emulsions, bituminous seals, asphalt binders,
and modified asphalt binders placed in the Work. This section does not apply if Design-Builder opted out
of payment adjustment for price index fluctuations at the time of Price Proposal. ICTC adjusts payment if
the California Statewide Crude Oil Price Index for the month the material is placed is more than five (5)
percent higher or lower than the price index at the time of Price Proposal. The California Statewide Crude
Oil Price Index is determined each month on or about the 1% business day of the month by ICTC using the
average of the posted prices in effect for the previous month as posted by Chevron, ExxonMobil, and
ConocoPhillips for the Buena Vista, Huntington Beach, and Midway Sunset fields.

If a company discontinues posting its prices for a field, ICTC determines the index from the remaining
posted prices. ICTC may include additional fields to determine the index. For the California Statewide
Crude Oil Price Index, go to: http://www.dot.ca.gov/hg/construc/crudeoilindex/

If the adjustment is a decrease in payment, ICTC deducts the amount from the monthly progress payment.
If Work is not completed within the Contract time, payment adjustments during the overrun period are
determined using the California Statewide Crude Oil Price Index in effect for the month in which the
overrun period began.

If the price index at the time of placement increases:

a) Fifty (50) percent or more over the price index at Price Proposal opening, notify ICTC.

b) One Hundred (100) percent or more over the price index at Price Proposal opening, do not furnish
material containing asphalt until ICTC authorizes Design-Builder to proceed with that Work. ICTC
may eliminate Work or terminate the Contract.

11.1.4.2 Submittals

Before placing material containing asphalt, submit the current sales and use tax rate in effect in the tax
jurisdiction where the material is to be placed. Submit certified weight slips for HMA, tack coat, asphaltic
emulsions, and modified asphalt binders. For slurry seals, submit certified weight slips separately for the
asphaltic emulsion. The scales used for weighing shall be operated by a weighmaster licensed in
conformance with the requirements in the California Business and Professions Code, Division 5, Chapter 7.
The Design-Builder shall furnish a Public weighmasters certificate or certified daily summary weight
sheets. ICTC may, at its discretion, have a representative present to witness the weighing and to checkand
compile the daily record of the scale weights. When required by ICTC, the operator of each vehicle weighed
shall obtain a weight or load slip from the weigher and deliver that slip to ICTC at the point of delivery of
the material.
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11.1.4.3 Payment Adjustments

ICTC includes payment adjustments for price index fluctuations in progress pay estimates. If material
containing asphalt is placed within two (2) months during one (1) estimate period, ICTC calculates two (2)
separate adjustments. Each adjustment is calculated using the price index for the month in which the
quantity of material containing asphalt subject to adjustment is placed in the Work. The sum of the two (2)
adjustments is used for increasing or decreasing payment in the progress pay estimate.

ICTC calculates each payment adjustment as follows:

PA=Qtx A

where:

PA = Payment adjustment in dollars for asphalt contained in materials placed in the Work for a given month.

Qt = Sum of all quantities of asphalt-contained materials in pavement structural sections and pavement
surface treatments placed (Qh + Qrh + Qmh + Qrap + Qtc + Qe + Qss + Qmab + Qo). (See Exhibit H for
guantity calculations).

A = Adjustment in dollars per ton of asphalt used to produce materials placed in the Work rounded to the
nearest $0.01.

For US Customary projects, use:

A =[(lu/Ib) -1.05] x Ib x [1 + (T / 100)] for an increase in the crude oil price index exceeding five (5)
percent

A =[(lu/1b)-0.95] x Ib x [1 + (T / 100)] for a decrease in the crude oil price index exceeding five (5)
percent

lu = California Statewide Crude Qil Price Index for the month in which the quantity of asphalt subject to
adjustment was placed in the Work.

Ib = California Statewide Crude Oil Price Index for the month in which the Price Proposal opening for the
project occurred

T = Sales and use tax rate, expressed as a percent, currently in effect in the tax jurisdiction where the
material is placed. If the tax rate information is not submitted timely, the statewide sales and use tax rate is
used in the payment adjustment calculations until the tax rate information is submitted.

11.1.4.4 Allowance for Asphalt Price Index Fluctuations

The Contract Price includes an allowance of eighty thousand dollars ($80,000.00) for asphalt price index
fluctuations (“Asphalt Price Index Fluctuation Allowance”). A monthly price adjustment will be made as
specified in Section 11.1.4.3 to account for significant fluctuations in the cost of asphalt over the course of
the Project. The adjustment amount shall be calculated as specified in Section 11.1.4.3. The monthly price
adjustment shall be tracked throughout the Project and charged against the Asphalt Price Index Fluctuation
Allowance. Any upward adjustment resulting in a payment to the Design-Builder shall be contained in the
progress payment and shall be deducted from the Asphalt Price Index Fluctuation Allowance. Any
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downward adjustment resulting in a credit to ICTC shall be added to the Asphalt Price Index Fluctuation
Allowance. In the event the cumulative adjustments exceed the Asphalt Price Index Fluctuation Allowance,
Design-Builder shall be entitled to a Change Order for any adjustments in excess of the Asphalt Price Index
Fluctuation Allowance. If at the end of the Project any portion of the Asphalt Price Index Fluctuation
Allowance remains unused, including any additions based on credits to ICTC, ICTC shall issue a change
order decreasing the Contract Price by the remaining amount of the Asphalt Price Index Fluctuation
Allowance.

11.1.5 Pavement Smoothness Pay Adjustment
11.1.5.1 General

This section applies to the pavement smoothness pay adjustment of Continuously Reinforced Concrete
Pavement placed in the Work. Construction of Continuously Reinforced Concrete Pavement shall comply
with all Contract requirements, including Book 3, and the Caltrans Standard Specifications.

ICTC verifies and accepts pavement smoothness based on the results of Design-Builder’s inertial profiler
testing per Caltrans Standard Specifications.

11.1.5.2 Pay Adjustments

Pavement smoothness is measured per the Caltrans Standard Specifications. The following table shows the
applicable smoothness for continuously reinforced concrete pavement. For segments 0.05 miles to 0.10
miles in length, the pay adjustment will be prorated based on length. A partial section less than 0.05 mi will
not receive proportional pay adjustment but must meet ALR thresholds.

Target 60 Pavement Smoothness Table
0.1-mi MRI (in/mi) Pay Adjustment/0.1 mi Corrective Action?
<45.00 + $1500 None
45.01 — 55.00 + ((55 - MRI) X $150) None
55.01 -65.00 0 None
65.01 — 80.00 - ((MRI - 65) x $150) Optional®
> 80.00 - Mandatory®

#Corrective action must not reduce pavement thickness below minimums in section 40-1.01D(8)(c)(iv).
Applicable to MRI only.

Diamond grinding allowed.
“Correction is diamond grinding.

ICTC does not pay for mandatory smoothness corrections. Grinding to improve pay to positive pay
adjustments is not allowed. Corrective grinding is only allowed to avoid negative pay adjustments.

Pavement smoothness pay adjustments are applied in addition to other pay adjustments.
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11.1.6 Reserved

11.2  Invoices and Payment

Requirements relating to invoicing are set forth in Book 2, Section 2.2, “Cost Management”. Within
thirty (30) Days after receipt by ICTC of each invoice, ICTC shall pay Design-Builder the amount of the
invoice Approved for payment less any amounts which ICTC is entitled to withhold.

11.3 Limitations on Payment

In no event shall ICTC have any obligation to pay Design-Builder any amount which would result in (a)
payment for any activity in excess of the value of the activity times the completion percentage of such
activity, or (b) aggregate payments hereunder in excess of (i) the overall completion percentage for the
Project times the Contract Price or (ii) the payment caps described herein. That portion of price allocated
to those activities leading to Final Acceptance is not payable until Final Acceptance is achieved.

11.3.1 Reserved
11.3.2 Reserved
11.3.3 Reserved

11.3.4 Unincorporated Materials (Materials on Hand)

ICTC will not pay for materials associated with a progressed Work Breakdown Structure activity before
their incorporation into the Project, except under the circumstances described in this Section 11.3.4.

11.3.4.1 Delivery of Materials

Materials shall be delivered to the Site or delivered to Design-Builder and promptly stored by Design-
Builder in storage Approved by ICTC. Materials that have not been delivered to or adjacent to the Site will
be eligible for payment only if they were specifically manufactured or produced for the Project, and then
only after being irrevocably assigned to ICTC. As a condition to inclusion of such materials in any invoice,
Design-Builder shall submit certified bills for such materials with its invoice. Payment will not be made
when the invoice value of such materials, as determined by ICTC, amounts to less than two thousand dollars
(%$2,000) or if materials are to be stored less than thirty (30) Days.

11.3.4.2 Title to Materials

All such materials so delivered shall become the property of ICTC. Payment for stockpiled materials will
not constitute final acceptance of such materials. At ICTC’s request, Design-Builder at its own expense
shall promptly execute, acknowledge, and deliver to ICTC actual bills of sale or other instruments in a form
acceptable to ICTC, conveying and assuring to ICTC title to such materials included in any invoice, free
and clear of all Liens. Design-Builder at its own expense shall conspicuously mark such materials as the
property of ICTC, shall not permit such materials to become commingled with non-ICTC-owned property
and shall take such other steps, if any, as ICTC may require or regard as necessary to vest title to such
materials in ICTC free and clear of Liens. The required invoice, billing, title, or assignment documents,
furnished by Design-Builder, shall contain complete material description and identification data.
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11.3.4.3 Deductions

The amount shown in an invoice for material which is subsequently lost, damaged, or unsatisfactory will
be deducted from succeeding invoices until the material is repaired or replaced (at Design-Builder’s
expense). In case any Supplier claims against Design-Builder remain (for materials so paid for) unsatisfied
for more than thirty (30) Days following issuance of payment to Design-Builder, the applicable payment
may be canceled on the next invoice.

11.3.4.4 Not to Exceed Amount

Payment for material furnished and delivered as indicated in this Section 11.3.4 will not exceed the amount

paid by Design-Builder as evidenced by a bill of sale supported by paid invoice, or seventy five (75) percent
of the in-place price, whichever is less.

11.3.5 Materials Ineligible for Payment

11.3.5.1 Equipment

ICTC will not pay directly for equipment costs. Payment for equipment, whether new, used, or rented, and
to the extent not included in the mobilization payments under Book 2, Section 2.2, “Cost Management,”
will be allocated to and paid for as part of the activities with which the equipment is associated, in a manner
which is consistent with the requirements of Section 13.7.3.

11.3.5.2 Perishable Materials

ICTC will make no partial payment on living or perishable materials until incorporated as specified in the
Contract.

11.3.5.3 Design-Builder’s Election
ICTC will make no payment for materials brought onto the Site at Design-Builder’s election that may be

incorporated into the Project such as fuels, supplies, metal decking forms, ties, or supplies used to improve
efficiency of operations.

11.3.6 Nonconforming Work

ICTC will make no payment for Nonconforming Work, except as provided under Section 5.7.

11.4 Mobilization and Time-Related Overhead

11.4.1 Mobilization
ICTC makes partial payments for mobilization as follows:

ICTC makes partial payments for the mobilization costs, not to exceed the following:

1. When five (5) percent of the original Contract amount is earned, fifty (50) percent of the amount
bid for mobilization, or five (5) percent of the original Contract amount, whichever is lesser, may
be paid.
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When ten (10) percent of the original Contract amount is earned, seventy five (75) percent of the
amount bid for mobilization or seven and one half (7.5) percent of the original Contract amount,
whichever is lesser, may be paid.

When twenty (20) percent of the original Contract amount is earned, ninety five (95) percent of
the amount bid for mobilization, or nine and one half (9.5) percent of the original Contract
amount, whichever is lesser, may be paid.

When fifty (50) percent of the original Contract amount is earned, one hundred (100) percent of
the amount bid for mobilization, or ten (10) percent of the original Contract amount, whichever is
lesser, may be paid.

Upon completion of all Work on the Project, payment of any amount bid for mobilization in
excess of ten (10) percent of the original Contract amount shall be paid.

11.4.2 Time Related Overhead

11.4.2.1 General

Time-Related Overhead includes payment for time-related field- and home-office overhead for the time
required to complete the Work.

The field office overhead includes time-related expenses associated with the normal and recurring
construction activities not directly attributed to the Work, including:

a)

9)

Salaries, benefits, and equipment costs of:
i.  Project managers

ii.  General superintendents
iii.  Field office managers
iv.  Field office staff assigned to the Project.

Rent

Utilities

Maintenance

Security

Supplies

Office equipment costs for the Project's field office

The home-office overhead includes the fixed general and administrative expenses for operating Design-
Builder’s business, including:

a)
b)
c)
d)
e)
f)

General administration

Insurance

Personnel and subcontract administration
Purchasing

Accounting

Project engineering and estimating
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Payment for the Time-Related Overhead does not include payment for:

a) Home-office overhead expenses specifically related to:
i.  Design-Builder’s other contracts or other businesses

ii.  Equipment coordination
iii.  Material deliveries
iv.  Consultant and legal fees
b) Non-time-related costs and expenses such as mobilization, licenses, permits, and other charges
incurred once during the Contract.

c) Additional overhead involved in incentive/disincentive provisions to satisfy an internal milestone
or multiple calendar requirements.
d) Additional overhead involved in performing additional work that is not a controlling activity.
11.4.2.2 Progress Payments

For progress payments, the total work completed for Time-Related Overhead is the number of Working
Days for the pay period until the Substantial Completion Deadline.

For progress payments, ICTC pays a unit price equal to the lesser of the following amounts:

a) Unit price per Working Day as determined by dividing the Time-Related Overhead price (Form9,
Line 6) by the number of Working Days to achieve Substantial Completion.

b) Twenty (20) percent of the Contract Price divided by the number of original Working Days to
achieve Substantial Completion.

ICTC pays the balance due for the Time-Related Overhead in the first progress payment after Substantial
Completion.

115 Deductions and Withholds

11.5.1 Deductions

ICTC may deduct from any amounts otherwise owing to Design-Builder, including each progress payment
and the final payment, the following:

a) Any anticipated or accrued losses, liability, Liquidated Damages, or other damages for which
Design-Builder is responsible hereunder.

b) The estimated cost of remedying any Nonconforming Work or otherwise remedying any breach of
Contract by Design-Builder.

c) Any amounts that ICTC deems advisable, in its reasonable discretion, to cover any existing Liens
and stop notices by Subcontractors, Suppliers, laborers, Utility Owners, or other third parties relating
to the Project.

d) Anysumsexpended by ICTC in performing any of Design-Builder’s obligations under the Contract
which Design-Builder has failed to perform.
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e) Any other sums which ICTC is entitled to deduct from the Contract Price or to recover from Design-
Builder under the terms of the Contract.

Deductions are cumulative and are not retentions under Public Contract Code Section 7107. ICTC’s failure
to deduct from a progress payment any amount which ICTC is entitled to recover from Design-Builder
under the Contract shall not constitute a waiver of ICTC’s right to such amounts.

11.5.2 Withholds
11.5.2.1 General
ICTC may withhold payment for noncompliance.

ICTC returns the noncompliance withhold in the progress payment following the correction of
noncompliance except as specified in Section 11.5.2.3.

Withholds are not retentions under Public Contract Code Section 7107 and do not accrue interest under
Public Contract Code Section 10261.5.

Withholds are cumulative and independent of deductions under Section 11.5.1.

Section 11.5.2 does not include all withholds that may be taken; ICTC may withhold other payments as
specified.

11.5.2.2 Progress Withholds

ICTC withholds ten (10) percent of a progress payment for noncompliant progress. Noncompliant progress
occurs when both occur:

a) Total Working Days elapsed to date exceed seventy five (75) percent of the Contract Working
Days, and

b) Percent of the Working Days elapsed exceeds the percent of value of the Work completed by more
than fifteen (15) percent.

ICTC determines the percent of the Working Days elapsed by dividing the total Working Days to date by
the revised Contract Working Days and converting the quotient to a percentage.

ICTC determines the percent value of the Work completed by summing payments made to date and the
amount due on the current progress estimate, dividing this sum by the current Contract Price, and converting
the quotient to a percentage. These amounts are shown on the progress payment invoice.

When the percent of the Working Days elapsed minus the percent value of Work completed is less than or
equal to fifteen (15) percent, ICTC returns the withhold in the next progress payment.

11.5.2.3 Performance Failure Withholds
During each estimate period Design-Builder fails to comply with a Contract part, including the submittal
of a document as specified, ICTC withholds a part of the progress payment except as specified below for

the failure to submit a document during the last estimate period. These documents include schedules, water
pollution control submittals, quality plans, traffic control plans, and other management plans.
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For one (1) performance failure, ICTC withholds twenty five (25) percent of the progress payment but does
not withhold more than ten (10) percent of the total Contract Price.

For multiple performance failures, ICTC withholds one hundred (100) percent of the progress payment but
does not withhold more than ten (10) percent of the total Contract Price.

During the last estimate period, if Design-Builder fails to submit a document as specified, ICTC withholds
ten thousand dollars ($10,000) for each document. ICTC returns the withhold within thirty (30) days after
receipt of the document.

11.5.2.4 Stop Notice Withholds

ICTC withholds payments to cover claims filed under Civil Code Section 9000 et seq. ICTC will release to
Design-Builder the amount withheld upon ICTC’s receipt of a valid stop notice release bond executed by
an admitted surety insurer, in an amount equal to one hundred twenty five (125) percent of the claim stated
in the stop payment notice, conditioned for the payment of any amount the claimant recovers in an action
on the claim, together with court costs if the claimant prevails, in accordance with the requirements of Civil
Code Section 9364.

Stop notice information may be obtained from ICTC.
11.5.2.5 Penalty Withholds

Penalties include fines and damages that are proposed, assessed, or levied against Design-Builder orICTC
by a Governmental Person or private lawsuit. Penalties are also payments made or costs incurred in settling
alleged violations of federal, State, or local laws, regulations, requirements, or PLACs. The cost incurred
may include the amount spent for mitigation or correcting a violation.

If ICTC is assessed a penalty, ICTC may withhold the penalty amount until the penalty disposition has been
resolved. ICTC may withhold penalty amounts without notifying Design-Builder.

Instead of the withhold, Design-Builder may provide a bond equal to the highest estimated liability for any
disputed penalties proposed except Design-Builder may not provide a bond for withholds related to labor
compliance violations.

11.6  Final Payment

Final payment will be made in accordance with this Section 11.6.

11.6.1 Application for Final Payment

On or about the date of delivery of its Affidavit of Final Completion, Design-Builder shall prepare and
submit a proposed Application for Final Payment to ICTC showing the proposed total amount due Design-
Builder. In addition to meeting all other requirements for invoices hereunder, the Application for Final
Payment shall list all outstanding or pending Change Notices and all existing or threatened claims, Liens
and stop notices by Subcontractors, laborers, Utility Owners, or other third parties relating to the Project,
including any notices filed or to be filed with the Affidavit of Final Completion, stating the amount at issue
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associated with each such notice. The Application for Final Payment shall be accompanied by all of the
following:

a) Complete and legally effective releases or waivers of Liens and stop notices satisfactory to ICTC,
from all Persons legally eligible to file Liens and stop notices in connection with the Work.

b) Consent of Surety(ies) to final payment.
c) The release and affidavit required by Section 11.6.2.

d) Any such other documentation as ICTC may reasonably require.

Prior applications and payments shall be subject to correction in the proposed Application for Final
Payment. Change Notices filed concurrently with the Application for Final Payment shall be otherwise
timely and meet all requirements under Sections 13 and 19. If a Subcontractor refuses to furnish a release
or waiver required by ICTC, Design-Builder may furnish a bond satisfactory to ICTC to indemnify ICTC
against such Lien.

ICTC will review Design-Builder’s proposed Application for Final Payment, and changes or corrections
will be forwarded to Design-Builder for correction.

11.6.2 Payment
11.6.2.1 Release and Affidavit as Condition to Final Payment

As a condition to its obligation to make payment to Design-Builder based on the Application for Final
Payment, ICTC shall have received an executed release from Design-Builder for any and all claims arising
from the Work, releasing and waiving any claims against the Indemnified Parties, excluding only those
matters identified in any Change Notices listed as outstanding in the Application for Final Payment, and
otherwise satisfactory in form and content to ICTC.

The release shall be accompanied by an affidavit from Design-Builder certifying:

a) Thatit has resolved any claims made by Subcontractors, Utility Owners, and others against Design-
Builder or the Project, or to the extent any such claims have not been fully resolved, that it has
provided a release bond and/or is otherwise defending the claim at no expense to ICTC.

b) That it has no reason to believe that any Person has a valid claim against Design-Builder or the
Project which has not been communicated in writing by Design-Builder to ICTC as of the date of
the certificate.

c) That all guarantees and Warranties are in full force and effect.

The release and the affidavit shall survive final payment. The payment amount will be reduced by any
amounts deductible under Section 11.5.

11.6.2.2 Partial Estimates and Payments Subject to Correction

All prior partial estimates and payments shall be subject to correction in the final payment.
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11.7 Payments to Subcontractors

Within ten (10) Days after receipt of payment from ICTC, Design-Builder shall pay each Subcontractor,
out of the amount paid to Design-Builder on account of such Subcontractor, all undisputed amounts (less
any retainage and any other offsets and deductions provided in the Subcontract or by law) due and owing
in accordance with the Subcontract. Within ten (10) Days after satisfactory completion of all Work to be
performed by a Subcontractor, including provision of appropriate releases, certificates, and other evidence
of the Subcontractor’s compliance with all applicable requirements of the Contract Documents, Design-
Builder shall return any moneys withheld in retention from the Subcontractor. Design-Builder shall, by

appropriate agreement with each Subcontractor, require each Subcontractor to make payments to its lower
tier Subcontractors in a similar manner. ICTC shall have no obligation to pay or to see to the payment of
money to a Subcontractor, except as may otherwise be required by law.

11.8 Interest on Late Payments

All amounts owing by Design-Builder to ICTC under the Contract shall earn interest from the date on which
such amount is owing at the lesser of:

a) Ten (10) percent per annum.

b) The maximum rate allowable under Governmental Rules.

11.9 Disputes

Subject to ICTC’s right to withhold from progress payments amounts in dispute as provided in the Contract
Documents, and except as expressly stated otherwise in this Section 11, any disagreement between ICTC
and Design-Builder relating to this Section 11 shall be subject to Section 19. Failure by ICTC to pay any
amount in dispute shall not alleviate, diminish, or modify in any respect Design-Builder’s obligation to
perform under the Contract Documents, including Design-Builder’s obligation to achieve Final Acceptance
in accordance with the Contract Documents, and Design-Builder shall not cease or slow down its
performance under the Contract Documents on account of any such amount in dispute. Design-Builder shall
proceed as directed by ICTC pending resolution of the dispute. Upon resolution of any such dispute each
party shall promptly pay to the other any amount owing.
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12. RESERVED
12.1 Reserved
12.2 Reserved
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13. CHANGES IN THE WORK

This Section 13 sets forth the requirements for obtaining all Change Orders under the Contract. Design-
Builder hereby acknowledges and agrees that the Contract Price constitutes full compensation for
performance of all of the Work, subject only to those exceptions specified in this Section 13, and that ICTC
is subject to constraints which limit its ability to increase the Contract Price or extend the Completion
Deadlines. Design-Builder hereby waives the right to make any claim for a time extension or for any
monetary compensation in addition to the Contract Price and other compensation specified in the Contract,
except as set forth in this Section 13. To the extent that any other provision of the Contract expressly
provides for a Change Order to be issued, such provision is hereby incorporated into this Section 13.

13.1  Circumstances under which Change Orders May Be Issued

13.1.1 Definition of and Requirements Relating to Change Orders
13.1.1.1 Change Orders

The term “Change Order” shall mean a written amendment to the terms and conditions of the Contract
Documents issued in accordance with this Section 13. ICTC may issue Unilateral Change Orders as
specified in Section 13.2. A Change Order shall not be effective for any purpose unless executed by ICTC,
as specified herein. As used herein, execution of a Change Order by ICTC shall mean that the Change Order
has been fully executed with all the required signatures by ICTC and any other necessary parties of the
State. Change Orders may be requested by Design-Builder only pursuant to Section 13.3. Change Orders
may be issued for the following purposes (or combination thereof):

a) To modify the scope of the Work.

b) To revise a Completion Deadline.

c) To revise the Contract Price.

d) To revise other terms and conditions of the Contract Documents.

A Change Order may, at the sole discretion of ICTC, direct Design-Builder to proceed with the Work with
the amount of any adjustment of a Completion Deadline or the Contract Price to be determined in the future.

13.1.1.2 Issuance of Directive Letter

ICTC may at any time issue a Directive Letter to Design-Builder in the event of any desired change in the
Work or of any Dispute regarding the scope of the Work. The Directive Letter will state that it is issued
under this Section 13.1.1.2, will describe the Work in question, and will state the basis for determining
compensation, if any. Design-Builder shall proceed immediately with the Work as directed in the letter,
pending the execution of a formal Change Order (or, if the letter states that the Work is within the original
scope of the Work, Design-Builder shall proceed with the Work as directed but shall have the right pursuant
to Section 13.3 to request that ICTC issue a Change Order with respect thereto).

13.1.1.3 Performance of Changed or Extra Work

As a condition precedent to Design-Builder’s right to receive additional payment or an extension of a
Completion Deadline for changed or extra Work, Design-Builder shall have received either a Directive
Letter from ICTC stating that it is issued pursuant to Section 13.1.1.2 or a Change Order for such Work
executed by ICTC. To the extent that Design-Builder undertakes any such Work without receiving a
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Directive Letter or Change Order executed by ICTC, Design-Builder shall be deemed to have performed
such Work voluntarily and shall not be entitled to a Change Order in connection therewith. In addition,
Design-Builder may be required to remove or otherwise undo any such Work, at its sole cost.

13.1.2 Directive Letter as Condition Precedent to Claim That an ICTC-Directed Change
Has Occurred

In addition to provision of a Change Notice and subsequent Request for Change Order pursuant to
Section 13.3.2, receipt of a Directive Letter from ICTC is a condition precedent to Design-Builder’s right
to claim that an ICTC-Directed Change has occurred, provided that no Directive Letter shall be required
for alleged ICTC-Directed Changes directly attributable to delays caused by bad faith actions, active
interference, gross negligence, or comparable tortious conduct by ICTC. The fact that a Directive Letter
was issued by ICTC shall not be considered evidence that in fact an ICTC-Directed Change occurred. The
determination whether an ICTC-Directed Change in fact occurred shall be based on an analysis of the
original Contract requirements and a determination whether the Directive Letter in fact constituted a change
in those requirements. The foregoing requirements shall not imply that a Directive Letter would be required
in order for Design-Builder to have the right to receive compensation for Work within its original scope for
which additional compensation is specifically allowed under this Section 13.

13.1.3 Significant Changes in the Character of Work

If an ICTC-Directed Change significantly changes the character of the Work, whether the alterations or
changes included in such direction are in themselves significant changes to the character of the Work or by
affecting other Work cause such other Work to become significantly different in character, an adjustment,
excluding anticipated profit, will be made to the Contract. The basis for the adjustment shall be agreed upon
before performance of such Work. If a basis cannot be agreed upon, then an adjustment will be made either
for or against Design-Builder in such amount as ICTC may determine to be fair and equitable, subject to
resolving the Dispute in accordance with Section 19. The term “significant change” shall be construed to
apply only when (a) the changes materially modify the general definition of the Project or the design-build
character of the Work, or (b) ICTC requires Work to be performed that is physically remote from the
original Project and not necessary for completion of the original Project. Changes that are specifically
contemplated by the Contract shall not be considered significant changes in the character of the Work. If
the changes do not significantly change the character of the Work to be performed under the Contract, the
altered Work will be paid for as provided elsewhere in the Contract.

13.2  Procedure for ICTC-Initiated Change Orders

This Section 13.2 concerns Change Orders issued by ICTC following a Request for Change Proposal and
Change Orders unilaterally issued by ICTC.

13.2.1 Request for Change Proposal
13.2.1.1 Issuance of Request

If ICTC desires to issue an ICTC-Directed Change or to evaluate whether to initiate such a change, then
ICTC may, at its discretion, issue a Request for Change Proposal.
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13.2.1.2 Initial Consultation

Within two (2) Days after Design-Builder’s receipt of a Request for Change Proposal, ICTC and Design-
Builder shall consult to define the proposed scope of the change. Within seven (7) Days after the initial
consultation, ICTC and Design-Builder shall consult concerning the estimated cost and time impacts.
Design-Builder shall provide data regarding such matters as requested by ICTC.

13.2.1.3 Notification by ICTC

Within seven (7) Days after the second consultation and provision of any data as described in
Section 13.2.1.2, ICTC shall notify Design-Builder whether ICTC:

a) Wishes to issue a Change Order.
b) Wishes to request Design-Builder to prepare a Change Order form as discussed at the meeting.
c) No longer wishes to issue a Change Order.

ICTC may at any time, in its sole discretion, require Design-Builder to provide two (2) alternative Change
Order forms, one of which shall provide for a time extension and any additional costs permitted hereunder,
and the other of which shall show all Acceleration Costs associated with meeting the original Completion
Deadlines, and any additional costs permitted hereunder.

13.2.1.4 Submittal of Change Order Form

If so requested, Design-Builder shall, within twenty one (21) Days after receipt of the notification described
in Section 13.2.1.3, prepare and submit to ICTC for review and Approval by ICTC a Change Order form
for the requested change, complying with all applicable requirements of Section 13.4, and incorporating
and fully reflecting all requests made by ICTC. Design-Builder shall bear the cost of developing the Change
Order form, including any modifications thereto requested by ICTC, except that costs of design and
engineering Work required for preparation of Plans or exhibits necessary to the Change Order form and
preauthorized by ICTC shall be included in the Change Order as reimbursable items. If the Change Order
is Approved, the design and engineering costs will be included within the Change Order, otherwise, they
shall be separately reimbursed through a separate Change Order.

13.2.1.5 Order To Proceed

If ICTC and Design-Builder agree that a change in the requirements relating to the Work has occurred but
disagree as to whether the change justifies additional compensation or time or disagree as to the amount of
any change to be made to the Contract Price or a Completion Deadline, ICTC may, in its sole discretion,
order Design-Builder to proceed with the performance of the Work in question notwithstanding such
disagreement. Such order may, at ICTC’s option, be in the form of either a:

a) Time and Materials Change Order as provided in Section 13.7.
b) Directive Letter as described in Section 13.1.1.2.

13.2.2 Unilateral Change Orders

ICTC may issue a Change Order at any time, regardless of whether it has issued a Request for Change
Proposal.
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13.2.2.1 Additive and Deductive Change Orders
Additive Unilateral Change Orders shall state that Design-Builder shall be entitled to compensation in
accordance with Section 13.7 for the additional Work required thereby. The Change Order may contain a

price deduction deemed appropriate by ICTC, and Design-Builder shall have the right to submit the amount
of such price deduction to dispute resolution in accordance with Section 19.

13.2.3 Changes in Law
ICTC shall be entitled to a decrease in the Contract Price for any change in Governmental Rules that reduces
the cost of the Work, if and to the extent that the change (a) allows a material modification in the design of

the Project resulting in a net cost savings or (b) reduces the requirements of complying with environmental
approvals.

13.3  Procedure for Design-Builder Initiated Change Orders

13.3.1 Eligible Changes

This section outlines instances whereby Design-Builder shall submit Change Notice and subsequent
Request for Change Ordersto ICTC.

13.3.1.1 Time Extension
Design-Builder may submit a Request for Change Order to extend a Completion Deadline and a

corresponding equitable adjustment to the Contract Price, subject to certain limitations, only for the
following excusable delays changing the duration of the Critical Path:

a) ICTC-Caused Delays.
b) Delays directly attributable to Differing Site Conditions, to the extent permitted by Section 13.8.
c) Delays directly attributable to Force Majeure events.

d) Certain delays relating to Hazardous Materials, as described in Section 13.10, to the extent
permitted therein and in Section 5.3.

e) Certain delays relating to Utilities, as described in Section 6.2.
f) Suspensions for convenience as described in Section 14.1.

g) Delays attributable to Latent Material Errors.
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13.3.1.2 Contract Price Increase

Design-Builder may submit a Request for Change Order to increase the Contract Price, subject to certain
limitations, including with respect to delay damages, as specified in Section 13.5.2, only for increased costs
in the Work as follows:

a)

b)

d)

f)

9)

Additional costs directly attributable to additional Work resulting from ICTC-Directed Changes for
which ICTC has not submitted a Change Order or a Request for Change Proposal.

Additional costs directly attributable to ICTC-Caused Delays.

Additional costs directly attributable to Differing Site Conditions, to the extent provided in
Section 13.8.

Additional costs directly attributable to the following:

An earthquake.
Any rebellion, war, riot, sabotage, terrorism, or civil commotion.

The discovery at, near, or on the Site of any paleontological, cultural, or biological resources
or any species presently or in the future listed as threatened or endangered under the federal
or state endangered species act, provided that the existence of such resources was not
disclosed in the RFP documents.

The suspension, termination, interruption, denial, failure to obtain, nonrenewal, or
amendment of any Environmental Approval or New Environmental Approval, except as
otherwise provided in Section 6.3.

Any change in a Governmental Rule, change in the judicial interpretation of a Governmental
Rule, or adoption of any new Governmental Rule, which is materially inconsistent with
Governmental Rules in effect on the Proposal Due Date (excluding any such change or new
Governmental Rule which was passed or adopted but not yet effective as of the Proposal
Due Date), and which:

Requires a material modification in the Project design.

Requires Design-Builder to obtain a major State or federal environmental approval not
previously required for the Project.

Specifically targets the Project or Design-Builder.

Certain additional costs relating to Hazardous Materials, as described in Section 13.10, to the extent
provided therein and in Section 5.3.

Certain additional costs relating to Utility Work, as described in Section 6.2, to the extent provided

therein.

Additional costs directly attributable to uncovering, removing, and restoring Work, to the extent
provided in Section 5.5.3.
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h) Certain costs relating to partnering, as described in Section 19.1, to the extent provided therein.

i) Additional costs attributable to Latent Material Errors.
13.3.1.3 Design-Builder Initiated Change Proposal

Design-Builder at any time may submit a Request for Change Order to ICTC that proposes changes to the
scope of Work of the Contract. Proposals can include changes to add or reduce the scope of Work or
implement changes to the Contract that are “equal to or better” than the existing requirements. Provisions
of Section 13.3.2 regarding delivery of Change Notice do not apply to a Design-Builder-initiated change
proposal under this Section 13.3.1.3.

13.3.2 Conditions Precedent

The requirements set forth in this Section 13.3.2 constitute conditions precedent to Design-Builder’s
entitlement to request and receive a Change Order in all circumstances except those involving a Request
for Change Proposal by ICTC or a price increase under Section 11.1.3. Design-Builder agrees that the filing
of Change Notices and subsequent filing of Requests for Change Orders with ICTC pursuant to this
Section 13.3.2 are necessary in order to begin the administrative process for Design-Builder-initiated
Change Orders. Design-Builder understands that it shall be forever barred from recovering against ICTC
under this Section 13 if it fails to give notice of any act, or failure to act, by ICTC or any of its representatives
or the happening of any event, thing or occurrence pursuant to a proper Change Notice, and thereafter
complies with the remaining requirements of this Section 13.3.

13.3.2.1 Delivery of Change Notice

Design-Builder shall deliver to ICTC written Change Notice stating that an event or situation hasoccurred
within the scope of Section 13.3.1.1 and/or 13.3.1.2 and shall state which subsection thereof is applicable.
The first notice shall be labeled “Change Notice No. 1” and subsequent notices shall be numbered
sequentially.

13.3.2.2 Importance of Prompt Delivery

Each Change Notice shall be delivered as promptly as possible after the occurrence of such event or
situation. If any Change Notice is delivered later than ten (10) Days after Design-Builder first discovered
(or should have discovered in the exercise of reasonable prudence) the occurrence which is described
therein, Design-Builder shall be deemed to have waived the right to collect any and all costs incurred before
the date of delivery of the Change Notice (unless such costs were reasonably incurred to prevent imminent
harm to persons or damage to property), and shall be deemed to have waived the right to seek an extension
of any Completion Deadline with respect to any delay in the Critical Path which accrued before the date of
delivery of the written notice, but only to the extent that the late notice resulted in material prejudice to
ICTC. Furthermore, if any Change Notice concerns any condition or material described in Section 5.3,
Design-Builder shall be deemed to have waived the right to collect any and all costs incurred in connection
therewith to the extent that ICTC is not afforded the opportunity to inspect such material or condition before
itis disturbed and is materially prejudiced thereby. Design-Builder shall bear burden of proving that ICTC
is not materially prejudice. Design-Builder’s failure to provide a Change Notice within thirty (30) Days after
Design-Builder first discovered (or should have discovered in the exercise of reasonable prudence) the
occurrence of a given event or situation shall preclude Design-Builder from any relief, unless Design-
Builder can show, based on a preponderance of the evidence, that (a) ICTC was not materially prejudiced
by the lack of notice, or (b) ICTC’s designated representative specified in accordance with Section 23.5.1
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had actual knowledge (including items (a) through (f) of Section 13.3.2.1.2), before the expiration of the
thirty (30) Day period, of the event or situation and that Design-Builder believed it was entitled to a Change
Order with respect thereto. A Change Notice shall be deemed delivered only if it fully conforms to the
requirements of Section 13.3.2.1.2.

13.3.2.3 Contents of Change Notice

The Change Notice shall:

a) State in detail the facts underlying the potential Change Order, the reasons why Design-Builder
believes additional compensation or time will or may be due and the date of occurrence.

b) State in detail the basis that the work is not required by the Contract, if applicable.

c) Identify particular elements of Contract performance for which additional compensation may be
sought under this Section 13.

d) Identify any potential Critical Path impacts.

e) Provide an estimate of the time within which a response to the notice is required to minimize cost,
delay, or disruption of performance.

f) Include a Time Impact Analysis.
13.3.2.4 Facts Supporting Objection to Decision

If the Change Notice relates to a decision which the Contract leaves to the discretion of a Person or as to
which the Contract provides that such Person’s decision is final, the Change Notice shall set out in detail
all facts supporting Design-Builder’s objection to the decision, including all facts supporting any contention
that the decision was capricious or arbitrary or is not supported by substantial evidence.

13.3.2.5 Notices Under Other Contract Provisions

The written notification under Section 5.3 may also serve as a Change Notice provided it meets the
requirements for Change Notices.

13.3.2.6 Failure to Provide Information

Any adjustments made to the Contract shall not include increased costs or time extensions for delay
resulting from Design-Builder’s failure to provide requested additional information under this
Section 13.3.2

13.3.2.7 Delivery of Requests for Change Orders

Design-Builder shall deliver a Request for Change Order to ICTC within thirty (30) Days after delivery of
the Change Notice. ICTC may require design and construction costs to be covered by separate Request for
Change Orders, in which case Design-Builder shall deliver each such Request for Change Order to ICTC
within thirty (30) Days after delivery of the Change Notice. If Design-Builder requests a time extension,
then ICTC, in its sole discretion, may require Design-Builder to provide two (2) alternative Request for
Change Orders within thirty (30) Days after delivery of the Change Notice, one of which shall provide for
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a time extension and any additional costs permitted hereunder, and the other of which shall show all
Acceleration Costs associated with meeting the original Completion Deadlines, and any additional costs
permitted hereunder. If Design-Builder fails to deliver a complete Request for Change Order or incomplete
Request for Change Order meeting all the requirements of Section 13.3.2.3 within the appropriate time
period, Design-Builder shall be required to provide a new Change Notice before it may submit a Request
for Change Order.

13.3.2.8 Incomplete Change Orders

Each Request for Change Order provided under Section 13.3.2.2 shall meet all requirements set forth in
Section 13.4; provided that if any such requirements cannot be met due to the nature of the occurrence,
Design-Builder shall provide an incomplete Request for Change Order which shall:

a) Comply with all requirements capable of being met.

b) Include a list of requirements which are not fulfilled together with an explanation reasonably
satisfactory to ICTC stating why such requirements cannot be met.

c) Provide such information regarding projected impact on the Critical Path as is requested by ICTC.

d) In all events include sufficient detail to ascertain the basis for the proposed Change Order and for
any price increase associated therewith, to the extent such amount is then ascertainable.

Design-Builder shall furnish, when requested by ICTC, such further information and details as may be
required to determine the facts or contentions involved. Design-Builder agrees that it shall give ICTC access
to any and all of Design-Builder’s books, records and other materials relating to the Work, and shall cause
its Subcontractors to do the same, so that ICTC can investigate the basis for such Request for Change Order.
Design-Builder shall provide ICTC with a monthly update to all outstanding incomplete Requests for
Change Order, describing the status of all previously unfulfilled requirements and stating any changes in
projections previously delivered to ICTC, time expenditures to date and time anticipated for completion of
the activities for which the time extension is claimed. ICTC may reject Design-Builder’s claim at any point
in the process. Once a complete Request for Change Order is provided, ICTC’s failure to respond thereto
within fourteen (14) Days of delivery of the request shall be deemed a rejection of such request. Although
ICTC intends to review incomplete Request for Change Orders for the purposes described in
Section 13.3.2.4, ICTC shall have no obligation to review the back-up associated with any Request for
Change Order until a complete Request for Change Order is provided.

13.3.2.9 Importance of Timely Delivery

Design-Builder acknowledges and agrees that, due to the limited availability of funds for the Project, timely
delivery of notification of such events and situations and Request for Change Orders and updates thereto
are of vital importance to ICTC. ICTC is relying on Design-Builder to evaluate, promptly upon the
occurrence of any event or situation, whether the event or situation will affect schedule or costs and, if so,
whether Design-Builder believes a time extension and/or price increase is required hereunder. If an event
or situation occurs which may affect the Contract Price or a Completion Deadline, ICTC will evaluate the
situation and determine whether it wishes to make any changes to the definition of the Project so as to bring
it within ICTC’s funding and time restraints.

The following matters (among others) shall be considered in determining whether ICTC has been prejudiced
by Design-Builder’s failure to provide timely notice:
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a) The effect of the delay on alternatives available to ICTC (that is, a comparison of alternatives which
are available at the time notice was actually given and alternatives which would have been available
had notice been given when required under the Contract),

b) The impact of the delay on ICTC’s ability to obtain and review objective information
contemporaneously with the event.

13.3.2.10 Subcontractor Claims

All claims (including the claims of Subcontractors) shall be submitted through Design-Builder. Claims
submitted directly by Subcontractors to ICTC will be disregarded by ICTC.

13.3.3 Performance of Disputed Work

If ICTC refuses to issue a Change Order based on Design-Builder’s request, Design-Builder shall
nevertheless perform all work as specified in an appropriate Directive Letter, with the right to submit the
issue of entitlement to a Change Order to dispute resolution in accordance with Section 19. Design-Builder
shall maintain and deliver to ICTC, upon request, contemporaneous records, meeting the requirements of
Section 13.7.2, for all work performed which Design-Builder believes constitutes extra work (including
non-construction work), until all Disputes regarding entitlement or cost of such work are resolved.

13.4  Contents of Change Orders
13.4.1 Reserved

13.4.2 Scope of Work, Cost Estimate, Delay Analysis, and Information Regarding Change

Design-Builder shall prepare a scope of work, cost estimate, TIA, and other information as required by this
Section 13.4.2 for each Request for Change Order.

13.4.2.1 Scope of Work

The scope of work shall describe in detail satisfactory to ICTC all activities associated with the Request for
Change Order, including a description of additions, deletions, and modifications to the existing Contract
requirements.

13.4.2.2 Cost Estimate

The cost estimate shall set out the estimated costs in such a way that a fair evaluation can be made. It shall
include a breakdown for labor, materials, equipment, overhead (which includes all indirect costs) and profit,
unless ICTC agrees otherwise. The estimate shall include costs allowable under Section 13.5.2, if any. If
the work is to be performed by Subcontractors and if the work is sufficiently defined to obtain Subcontractor
guotes, Design-Builder shall obtain quotes (with breakdowns showing cost of labor, materials, equipment,
overhead and profit) on the Subcontractor’s stationery and shall include such quotes as back-up for Design-
Builder’s estimate. No mark-up shall be allowed in excess of the amounts allowed under Sections 13.5.2
and 13.7. Design-Builder shall identify all conditions with respect to prices or other aspects of the cost
estimate, such as pricing contingent on firm orders being made by a certain date or the occurrence or non-
occurrence of an event.
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13.4.2.3 Time Impact Analysis

If Design-Builder claims that such event, situation, or change affects the Critical Path, it shall provide a
TIA indicating all activities represented or affected by the change, with activity numbers, durations,
predecessor and successor activities, resources and cost, and with a narrative report, in form satisfactory to
ICTC, which compares the proposed new schedule to the Baseline Schedule as appropriate at the time of
the event. ICTC has the right to request a TIA. The revision to the Working Schedule associated with the
time extension shall not modify the “early and late start cost curves” of the Working Schedule, except with
respect to activities which have been impacted by the event which justifies the extension. Design-Builder
may reschedule activities not otherwise affected by the event, in order to take advantage of additional Float
available as the result of the time extension. Any such rescheduling shall be reflected in the Working
Schedule.

13.4.2.4 Other Supporting Documentation

Design-Builder shall provide such other supporting documentation as may be required by ICTC.
13.4.3 Reserved

13.4.4 Design-Builder Representation

Each Change Order (other than Change Orders issued unilaterally by ICTC) shall contain a sworn
certification in form acceptable to ICTC by Design-Builder that the amount of time and/or compensation
requested includes all known and anticipated impacts or amounts, direct, indirect and consequential, which
may be incurred as a result of the event or matter giving rise to such proposed change and that Design-
Builder has no reason to believe and does not believe that the factual basis for the Change Order is falsely
represented.

13.5 Certain Limitations

13.5.1 Limitation on Contract Price Increases

Any increase in the Contract Price allowed hereunder shall exclude:

a) Costs caused by the breach of Contract or fault or negligence, or act or failure to act of any Design-
Builder-Related Entity.

b) Costs which could reasonably have been avoided by Design-Builder, including by resequencing,
reallocating, or redeploying its forces to other portions of the Work or to other activities unrelated
to the Work (including any additional costs reasonably incurred in connection with such
reallocation or redeployment).

c) Costs for any rejected Work which failed to meet the requirements of the Contract Documents and
any necessary remedial Work.
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13.5.2 Limitation on Delay and Disruption Damages
13.5.2.1 Acceleration Costs; Delay and Disruption Damages

Acceleration Costs shall be compensable hereunder only with respect to Change Orders issued by ICTC as
an alternative to allowing an extension of a Completion Deadline as contemplated by Sections 13.2.1.3 and
13.3.2.2. Other delay and disruption damages shall be compensable hereunder only in the case of a delay
which qualifies as an ICTC-Caused Delay to the extent that it entitles Design-Builder to an extension of a
Completion Deadline. Without limiting the generality of the foregoing, costs of rearranging Design-
Builder’s work plan to accommodate ICTC-Directed Changes not associated with an extension of a
Completion Deadline shall not be compensable hereunder.

13.5.2.2 Other Limitations

Delay and disruption damages shall be limited to direct costs directly attributable to the delays described in
Section 13.5.2.1 and mark-ups thereon in accordance with Section 13.7 and any additional field office and
jobsite overhead costs incurred by Design-Builder directly attributable to such delays. In addition, before
Design-Builder may obtain any increase in the Contract Price to compensate for extended overhead,
Acceleration Costs or other damages relating to delay, Design-Builder shall have demonstrated to ICTC’s
satisfaction that:

a) Its schedule which defines the affected Critical Path in fact set forth a reasonable method for
completion of the Work.

b) The change in the Work or other event or situation which is the subject of the requested Change
Order has caused or will result in an identifiable and measurable disruption of the Work which
impacted the Critical Path activity.

c) The delay or damage was not due to any breach of Contract or fault or negligence, or act or failure
to act of any Design-Builder-Related Entity, and could not reasonably have been avoided by
Design-Builder, including by resequencing, reallocating or redeploying its forces to other portions
of the Work or other activities unrelated to the Work (subject to reimbursement for additional costs
reasonably incurred in connection with such reallocation or redeployment).

d) The delay for which compensation is sought is not concurrent with any other delay, whether or not
such other delay is on the Critical Path, excluding ICTC-Caused Delays.

e) Design-Builder has suffered or will suffer actual costs due to such delay, each of which costsshall
be documented in a manner satisfactory to ICTC.

13.5.3 Limitation on Time Extensions
Any extension of a Completion Deadline allowed hereunder shall exclude any delay to the extent that it:

a) Did not impact the Critical Path;
b) Was due to the fault or negligence, or act or failure to act of any Design-Builder-Related Entity.

c) Could reasonably have been avoided by Design-Builder, including by resequencing, reallocating, or
redeploying its forces to other portions of the Work (provided that if the request for extension
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involves an ICTC-Caused Delay, ICTC shall have agreed, if requested to do so, to reimburse Design-
Builder for its costs incurred, if any, in resequencing, reallocating or redeploying its forces).

Design-Builder shall be required to demonstrate to ICTC’s satisfaction that the change in the Work or other
event or situation which is the subject of the Request for Change Order seeking a change in a Completion
Deadline has caused or will result in an identifiable and measurable disruption of the Work which has
impacted the Critical Path activity.

13.6  Negotiated Price Change Orders

ICTC and Design-Builder (on its own behalf and on behalf of its Subcontractors) shall endeavor to
negotiate, in good faith, a reasonable cost for each Change Order, provided that Change Orders issued under
Section 13.2.2 are not subject to negotiation. In general, the price of a Change Order shall be negotiated in
accordance with this Section 13.6 or shall be based on time and materials records pursuant to Section 13.7.

13.6.1 Reserved

13.6.2 Unit Price Change Orders

Instead of negotiating the price for a Change Order in accordance with Section 13.6.3, 13.6.4 or 13.6.5,
ICTC and Design-Builder may agree to negotiate unit prices for changed Work. Measurement of unit-priced
guantities shall be as specified in the Change Order. The unit prices shall be deemed to include all costs for
the Work, including labor, material, overhead, markups, and profit, and shall not be subject to change
regardless of any change in the estimated quantities. Unit-priced Change Orders shall initially include an
estimated increase in the Contract Price based on estimated quantities. The final price of a Change Order
may be lump sum or may be based upon a final determination of the quantities.

13.6.3 Added Work

When the Change Order adds Work to Design-Builder’s scope, the increase in the Contract Price shall be
negotiated based on estimated costs of labor, material, and equipment, or shall be based on actual costs in
accordance with Caltrans Standard Specifications Section 9-1.04 and Section 13.7. Mark-ups for profit and
overhead shall be as provided in Caltrans Standard Specifications Section 9-1.04 and Section 13.7, and risk
associated with the Work described in the Change Order shall be addressed through an additional amount
agreed to by ICTC and Design Builder not to exceed eight (8) percent or reasonable amount otherwise
agreed to by ICTC of the Total Change Order amount (excluding the amount allocated to risk).

13.6.4 Deleted Work

When the Change Order deletes Work from Design-Builder’s scope (including deletion of any Work
contained in the Contract that is found to be unnecessary), the amount of the reduction in the Contract Price
shall be based upon a current estimate, including a bill of material, a breakdown of labor and equipment
costs and overhead and profit associated with the deleted Work. ICTC reserves the right to request a credit
for risk up to four (4) or reasonable amount otherwise agreed to by ICTC of the total Change Order amount
(excluding amount allocated to risk). When a deduction is involved, documented cancellation and
restocking charges may be included in costs and subtracted from the price deduction.
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13.6.5 Work Both Added and Deleted

When the Change Order includes both added and deleted Work, Design-Builder shall prepare separate cost
breakdowns for added Work and deleted Work in accordance with Sections 13.6.3 and 13.6.4 and:

a) The cost (or credit) amount of the Change Order shall be the difference between the added Work
and deleted Work cost breakdowns.

b) If the change results in a net change of zero, there shall be no change in the Contract Price.

13.7 Time and Materials Change Orders

ICTC may at its discretion issue a Time and Materials Change Order whenever ICTC determines that a
Time and Materials Change Order is advisable. The Time and Materials Change Order shall instruct Design-
Builder to perform the Work, indicating expressly the intention to treat the items as changes in the Work,
and setting forth the kind, character, and limits of the Work as far as they can be ascertained, the terms
under which changes to the Contract Price will be determined and the estimated total change in the Contract
Price anticipated thereunder. Upon final determination of the allowable costs, ICTC shall issue a modified
Change Order setting forth the final adjustment to the Contract Price. The following costs and mark-ups
(and no others) shall be used for calculating the change in the Contract Price. No direct compensation shall
be allowed for other miscellaneous costs for which no specific allowance is provided in this Section 13.7.

13.7.1 Determination of Costs

Compensation for Time and Materials Change Orders shall be in accordance with Caltrans Standard
Specification, Section 9-1.04, “Force Account,” and this Section 13.7.

13.7.1.1 Non-Construction Labor Costs

The cost of labor for non-construction-related Work (including designers), whether provided by Design-
Builder or a Subcontractor, shall equal the sum of the following:

a) Actual unburdened wages (i.e., the base wage paid to the employee exclusive of any fringe
benefits).

b) Unless already included in the wage rates paid, the actual ICTC Approved labor-related costs
incurred by reason of subsistence and travel allowances.

c) A labor surcharge of one hundred forty (140) percent of actual unburdened wages, which shall
constitute full compensation for all State and federal payroll, unemployment and other taxes,
insurance and bond premiums, fringe benefits (including health insurance, retirement plans,
vacation, sick leave and bonuses) and all other payments made to, or on behalf of, the worker, as
well as overhead and profit.

13.7.1.2 Reserved
13.7.1.3 Evidence of Materials Cost

If Design-Builder or any Subcontractor (as applicable) does not furnish satisfactory evidence of the cost of
such materials from the actual supplier thereof within sixty (60) Days after the date of delivery of the
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material, ICTC reserves the right to establish the cost of such materials at the lowest current wholesale
prices at which such materials were available, in the quantities needed and delivered to the Site.

13.7.1.4 Permit Fees

Design-Builder will be reimbursed for the cost of any additional permit fees payable as the result of the
change in the Work. Back-up documentation supporting each cost item for this category shall be provided
by Design-Builder and Approved by ICTC before any payment authorization being granted.

13.7.1.5 Credit Items

Where Design-Builder’s or any Subcontractor’s portion of a change involves credit items, or the proposed
change is a net deductive change, Design-Builder shall include all Design-Builder’s and Subcontractor’s
overhead and profits in computing the value of the credit.

13.7.2 Time and Materials Records
13.7.2.1 Collection and Maintenance of Data

Design-Builder shall maintain its records in such a manner as to provide a clear distinction between (a) the
direct cost of Work for which it is entitled (or for which it believes it is entitled) to an increase in the
Contract Price and (b) the costs of other operations. Design-Builder shall contemporaneously collect, record
in writing, segregate, and preserve (a) all data necessary to determine the costs described in this Section 13.7
with respect to all Work which is the subject of a Change Order or a requested Change Order, specifically
including costs associated with design Work and Utility Relocations, but specifically excluding all
negotiated Change Orders, and (b) all data necessary to show the actual impact (if any) of the change on
the Critical Path with respect to all Work which is the subject of a Change Order or a proposed Change
Order, if the impact on the Project Schedule is in dispute. Such data shall be provided to ICTC, and its
authorized representatives as directed by ICTC, on forms Approved by ICTC. The cost of furnishing such
reports is included in Design-Builder’s predetermined overhead and profit mark-ups.

13.7.2.2 Daily Reports
Design-Builder shall furnish daily reports, on forms Approved by ICTC, of Time and Materials Change

Order Work. The cost of furnishing such reports shall be included in Design-Builder’s overhead and fee
percentages. The reports shall include:

a) Name, classification, date, daily hours, total hours, rate, and extension for each worker (including
both construction and non-construction personnel) and foreman.

b) Designation, dates, daily hours, total hours, rental rate, and extension for each unit of machinery
and equipment.

c) Quantities of materials, prices and extensions.
d) Transportation costs of materials, machinery, and equipment.

e) Invoices for materials used and for transportation charges.
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f) Location and summary of Work completed.
The reports shall also state the total costs to date for the Time and Materials Change Order Work.

13.7.2.3 Reports As Basis for Payment

All Time and Materials Change Order reports shall be signed by the Project Manager. ICTC will compare
its records with Design-Builder’s reports, make the necessary adjustments and compile the costs of Time
and Materials Change Order Work. When such reports are agreed upon and signed by both parties, they
will become the basis of payment, but shall not preclude subsequent adjustment based on a later audit.
Design-Builder’s (and each Subcontractor’s) cost records pertaining to Work paid for on a time and
materials basis shall be open, during all regular business hours, to inspection or audit by representatives of
ICTC during the life of the Contract and for a period of not less than seven (7) years after Final Acceptance,
and Design-Builder (and each Subcontractor) shall retain such records for that period. If an audit is to be
started more than sixty (60) Days after Final Acceptance, Design-Builder will be given a twenty (20) Day
notice of the time when such audit is to begin.

13.7.3 Compliance with the Federal Acquisition Regulation

Reimbursable expenses under Time and Materials Change Orders shall be limited to and comply with the
FAR. Expenses excluded by the FAR shall not be reimbursed. If FHWA asserts that any claimed
reimbursable expenses are not reimbursable under FAR, ICTC will allow Design-Builder the opportunity
to respond to FHWA and defend the allowability of the expenses.

13.8 Differing Site Conditions

13.8.1 Responsibilities of ICTC

Upon Design-Builder’s fulfillment of all applicable requirements of Sections 5.3 and 13, and subject to the
limitations contained therein, ICTC shall be responsible for, and agrees to issue Change Orders (a) to
compensate Design-Builder for additional costs directly attributable to changes in the scope of the Work
arising from Differing Site Conditions in accordance with the Approved action plan under Section 5.3.2,
and (b) to extend the Completion Deadlines as the result of any delay in the Critical Path caused by any
such conditions.

13.8.2 Burden of Proof

Design-Builder shall bear the burden of proving that a Differing Site Condition exists and that it could not
reasonably have worked around the Differing Site Condition so as to avoid additional cost. Each request
for a Change Order relating to a Differing Site Condition shall be accompanied by a statement signed by a
qualified professional setting forth all relevant assumptions made by Design-Builder with respect to the
condition of the Site, justifying the basis for such assumptions, explaining exactly how the existing
conditions differ from those assumptions, and stating the efforts undertaken by Design-Builder to find
alternative design or construction solutions to eliminate or minimize the problem and the associated costs.

13.9 Certain Events

Upon Design-Builder’s fulfillment of all applicable requirements of Section 13, and subject to the
limitations contained therein, ICTC shall be responsible for, and agrees to issue Change Orders (a) to
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compensate Design-Builder for additional costs directly attributable to the events set forth in
Section 13.3.1.2(d), and/or (b) to extend the applicable Completion Deadlines as the result of any delay in
the Critical Path caused by a Force Majeure event.

13.10 Hazardous Materials Management

13.10.1Price Increase

Subject to Section 13.10.3, Design-Builder shall be entitled to payment for Remediation Work (excluding
those conditions for which Design-Builder has agreed to be responsible as described in Section 18.1.1(q)
and Book 2, Section 7, “Environmental Compliance”) through a Change Order priced in accordance with
Section 13.6 or 13.7.

13.10.2 Time Extension

Design-Builder shall be entitled to an extension of the Completion Deadlines to the extent that any delay in
the Critical Path is directly attributable to Remediation Work compensable under Section 13.10.1.

13.10.3 Limitations on Change Orders

All Change Orders authorized by this Section 13.10 shall be subject to the restrictions, limitations and
procedures set forth in Section 13. Allowable costs shall be limited to the Incremental Costs associated with
the fact that Hazardous Materials subject to Remediation Work compensable under Section 13.10.1 are
present (deducting any avoided costs such as re-use and/or disposal of non-Hazardous Materials) after
completion of the testing process to determine whether Hazardous Materials are present. Design-Builder
shall take all reasonable steps to minimize any such costs. In addition, compensation for Remediation Work
compensable under Section 13.10.1 shall not be allowed unless Design-Builder demonstrates to ICTC’s
satisfaction that (a) the Remediation Work could not have been avoided by reasonable design modifications
or construction techniques, and (b) Design-Builder’s plan for the Remediation Work represents the
approach which is most beneficial to the Project and the public. Design-Builder shall provide ICTC with
such information, analyses, and certificates as may be requested by ICTC in order to enable a determination
regarding eligibility for payment.

13.11 Matters Not Eligible for Change Orders

Design-Builder acknowledges and agrees that no increase in the Contract Price or extension of a Completion
Deadline is available except in circumstances expressly provided for in the Contract, that such price increase
and time extension shall be available only as provided in this Section 13, and that Design- Builder shall
bear full responsibility for the consequences of all other events and circumstances. Matters which are
Design-Builder’s exclusive responsibility include the following:

a) Errors in the Design Documents and Construction Documents (including Errors directly
attributable to Errors in the Basic Configuration, the Approved Project Report and its Attachments,
or RID, but excluding Latent Material Errors in any of the foregoing).

b) Subject to Sections 13.3.1.2(d)(iv) and (v), any design changes required by ICTC as part of the
process of Approving the Design Documents for consistency with the requirements of the Contract
Documents, the Governmental Approvals and/or Governmental Rules.
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c) Defective or incorrect schedules of Work or changes in the planned sequence of performance of
the Work (except to the extent arising from causes which otherwise give rise to a right to a Change
Order).

d) Action or inaction of Design-Builder’s employees, Suppliers, Subcontractors, or any Design-
Builder-Related Entity (unless arising from causes which otherwise give rise to a right to a Change
Order).

e) Groundwater levels or subsurface moisture content.

f) Untimely delivery of equipment or material, or unavailability, defectiveness, or increases in costs
of material, equipment or products specified by the Contract Documents (except to the extent
arising from causes which otherwise give rise to a right to a Change Order).

g) Delays not on the Critical Path.
h) Costs covered by insurance proceeds received by or on behalf of Design-Builder.

i) Correction of Nonconforming Work and oversight and related activities in connection therewith by
ICTC (including rejected design submittals).

j) Failure by Design-Builder to comply with Contract requirements.

k) All other events beyond the control of ICTC for which ICTC has not agreed to assume liability
hereunder.

I) Any situations (other than Force Majeure events) which, while not within one of the categories
delineated above, were or should have been anticipated because such situations are referred to
elsewhere in the Contract or arise out of the nature of the Work.

Design-Builder hereby assumes responsibility for all such matters and acknowledges and agrees that
assumption by Design-Builder of responsibility for such risks, and the consequences, costs, and delays
resulting therefrom, is reasonable under the circumstances of the Contract and that contingencies included
in the Proposal Price in Design-Builder’s sole judgment, constitute sufficient consideration for its
acceptance and assumption of said risks and responsibilities.

13.12 Waiver

DESIGN-BUILDER HEREBY EXPRESSLY WAIVES ALL RIGHTS TO ASSERT ANY AND ALL
CLAIMS BASED ON ANY CHANGE IN THE WORK, DELAY OR ACCELERATION (INCLUDING
ANY CHANGE, DELAY, SUSPENSION OR ACCELERATION WHICH, BUT FOR THE EXPRESS
TERMS OF THE CONTRACT DOCUMENTS, COULD BE INFERRED OR IMPLIED AT LAW)
EXCEPT TO THE EXTENT THAT THE CONTRACT DOCUMENTS EXPRESSLY SPECIFY THAT
DESIGN-BUILDER IS ENTITLED TO RECEIVE OR SEEK A CHANGE ORDER OR OTHER
COMPENSATION OR DAMAGES.

13.13 Disputes

If ICTC and Design-Builder agree that a request to increase the Contract Price and/or extend any
Completion Deadline by Design-Builder has merit, but are unable to agree as to the amount of such price
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increase and/or time extension, ICTC agrees to mark up the Change Order request or Change Order form,
as applicable, provided by Design-Builder to reduce the amount of the price increase and/or time extension
as deemed appropriate by ICTC. In such event, ICTC will execute and deliver the marked-up Change Order
to Design-Builder within a reasonable period after receipt of a request by Design-Builder to do so, and
thereafter will make payment and/or grant a time extension based on such marked-up Change Order. The
failure of ICTC and Design-Builder to agree to any Change Order under this Section 13 (including
agreement as to the amount of compensation allowed under a Time and Materials Change Order and the
disputed amount of the increase in the Contract Price and/or extension of a Completion Deadline in
connection with a Change Order as described above) shall be a Dispute to be resolved pursuant to
Section 19. Except as otherwise specified in the Change Order, execution of a Change Order by both parties
shall be deemed accord and satisfaction of all claims by Design-Builder of any nature arising from or
relating to the Work covered by the Change Order. Design-Builder’s Claim and any award by the dispute
resolver shall be limited to the Incremental Costs incurred by Design-Builder with respect to the disputed
matter (crediting ICTC for any corresponding reduction in Design-Builder’s other costs) and shall in no
event exceed the amounts allowed by Section 13.7 with respect thereto.

13.14 No Release or Waiver

13.14.1 Extension of Time for Performance

No extension of time granted hereunder shall release Design-Builder’s Surety or any Guarantor from its
obligations. ICTC shall not be deemed to have waived any rights under the Contract (including its right to
abrogate the Contract for abandonment or for failure to complete within the time specified, or to impose
and deduct damages as may be provided herein) as the result of any grant of an extension of time beyond
the date fixed for the completion of any part of the Work, any acceptance of performance of any part of the
Work after a Completion Deadline, or the making of any payments to Design-Builder after such date.

13.14.2No Change Order Based on Course of Conduct or Order by Unauthorized Person

No course of conduct or dealings between the parties nor express or implied acceptance of alterations or
additions to the Work, and no claim that ICTC has been unjustly enriched shall be the basis for any claim,
request for additional compensation, or extension of a Completion Deadline. Further, Design-Builder shall
undertake, at its risk, work included in any request, order, or other authorization issued by a Person in excess
of that Person’s authority as provided herein or included in any oral request. Design-Builder shall be deemed
to have performed such work as a volunteer and at its sole cost. In addition, ICTC may require Design-
Builder to remove or otherwise undo any such work, at Design-Builder’s sole cost.
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14.  SUSPENSION OF WORK

14.1  Suspension for Convenience

ICTC may, at any time and for any reason, by written notice, order Design-Builder to suspend all or any
part of the Work required under the Contract Documents for the period of time that ICTC deems appropriate
for the convenience of ICTC. Design-Builder shall promptly comply with any such written suspension
order. Design-Builder shall promptly recommence the Work upon receipt of written notice from ICTC
directing Design-Builder to resume Work. Suspensions related to seasonal or climatic conditions, or Force
Majeure events shall not be considered ICTC-Caused Delays.

14.2  Suspension for Cause

ICTC has the authority by written order to suspend the Work without liability to ICTC wholly or in part for
Design-Builder’s failure to do any of the following:

a) Correct conditions unsafe for the Project personnel or general public.

b) Comply with any Governmental Approval, Governmental Rule or otherwise carry out the
requirements of the Contract.

c) Carry out orders of ICTC duly given.

d) Comply with environmental requirements or requirements for developing and implementing the
Quality Manual.

Design-Builder shall promptly comply with any such written suspension order. Design-Builder shall
promptly recommence the Work upon receipt of written notice from ICTC directing Design-Builder to
resume Work.

14.3  Design-Builder Responsibilities During Suspension

During periods that Work is suspended, Design-Builder shall continue to be responsible for the Work and
shall prevent damage or injury to the Project and other facilities in the Project vicinity, provide for drainage,
obtain and maintain compliance with all Governmental Approvals, maintain all Design-Builder-provided
insurance and bonds and erect necessary temporary structures, signs or other facilities required to maintain
the Project and other facilities in the Project vicinity. During any suspension period, unless otherwise
directed by ICTC, Design-Builder shall continue to be responsible for maintenance of traffic in accordance
with the requirements of the Contract, for plant and landscape maintenance in accordance with Book 2,
Section 14, “Landscape” and for stormwater maintenance in accordance with Book 2, Section 8,
“Stormwater”. If the suspension is for ICTC’s convenience, the additional work performed by Design-
Builder during the suspension period shall be considered ICTC-Directed Changes.
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15.
151

TERMINATION FOR CONVENIENCE

Notice of Termination

ICTC may terminate the Contract and the performance of the Work by Design-Builder in whole or, from
time to time, in part, if ICTC determines, in its sole discretion, that a termination is in the best public, State,
or national interest to do so. ICTC shall notify Design-Builder of its decision to terminate by delivering to
Design-Builder a written Notice of Termination specifying the extent of termination and its effective date.
Termination (or partial termination) of the Contract shall not relieve any Surety or Guarantor of its
obligation for any claims arising out of the Work performed.

15.2

Design-Builder’s Responsibilities Upon Termination

After receipt of a Notice of Termination, and except as otherwise directed by ICTC, Design-Builder shall
immediately proceed as follows, regardless of any delay in determining or adjusting any amounts due under
this Section 15.

a)
b)

c)

d)

f)

9)

h)

Stop Work as specified in the notice.

Communicate such notice to all affected Subcontractors and that their Subcontracts are not to be
further performed unless otherwise authorized in writing by ICTC.

Place no further Subcontracts or orders for materials, services or facilities, except as necessary to
complete the continued portion of the Work, if any, or for mitigation of damages.

Terminate all Subcontracts to the extent that they relate to the Work terminated.

Assign to ICTC in the manner, at the times, and as and to the extent directed by ICTC, all of the
right, title, and interest of Design-Builder under the Subcontracts so terminated, in which case ICTC
will have the right, in its sole discretion, to accept performance, settle, or pay any or all claims
arising out of the termination of such Subcontracts.

Subject to the prior Approval of ICTC, settle all outstanding liabilities and claims arising out of
such termination of Subcontracts.

Provide ICTC with an inventory list of all materials previously produced, purchased or ordered
from Suppliers for use in the Work and not yet used in the Work, including its storage location, and
any documentation or other property required to be delivered hereunder which is either in the
process of development or previously completed but not yet delivered to ICTC, and such other
information as ICTC may request; and transfer title and deliver to ICTC, in the manner, at the times,
and as and to the extent, if any, directed by ICTC (i) fabricated or unfabricated parts, the Work in
process, completed Work, supplies and other material produced or acquired for the Work
terminated; and (ii) the Design Documents, Construction Documents and all other completed or
partially completed drawings (including Plans, elevations, sections, details, and diagrams),
specifications, records, samples, information, and other property that would have been required to
be furnished to ICTC if the Work had been completed.

Complete performance in accordance with the Contract Documents of all Work not terminated.

Take all action that may be necessary, or that ICTC may direct, for the safety, security, protection
and preservation of (i) the public, including public and private vehicular movement, (ii) the Work,
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and (iii) the equipment, machinery, materials, and property related to the Contract Documents that
is in the possession of Design-Builder and in which ICTC has or may acquire an interest.

j) Asauthorized by ICTC in writing, use its best efforts to sell, in a manner, at the times, to the extent,
and at the price or prices directed or authorized by ICTC, any property of the types referred to in
Section 15.2(q); provided, however, that Design-Builder (i) is not required to extend credit to any
purchaser, and (ii) may acquire the property under the conditions prescribed and at prices Approved
by ICTC (provided that such prices are not less than those for which Design-Builder is contractually
obligated). The proceeds of any transfer or disposition will be applied to reduce any payments to be
made by ICTC under the Contract Documents or paid in any other manner directed by ICTC.

k) If requested by ICTC, withdraw from the portions of the Site designated by ICTC and remove such
materials, equipment, tools, and instruments used by, and any debris or waste materials generated
by, Design-Builder and any Subcontractor in the performance of the Work as ICTC may direct.

[) Take other actions directed by ICTC.
15.3  Responsibility After Notice of Termination

Design-Builder shall continue to be responsible for damage to materials after issuance of the Notice of
Termination, except as follows:

a) Design-Builder’s responsibility for damage to materials for which partial payment has been made
as provided herein shall terminate when ICTC certifies that those materials have been stored in the
manner and at the locations directed by ICTC.

b) Design-Builder’s responsibility for damage to materials purchased by ICTC subsequent to the
issuance of the notice that the Contract is to be terminated shall terminate when title and delivery
of those materials has been taken by ICTC.

Immediately after ICTC determines that Design-Builder has completed the Work directed to be completed
before termination and such other work as may have been ordered to secure the Project for termination,
Design-Builder will not be required to provide for continuing safety, security, and maintenance at the Site.

15.4  Negotiated Termination Settlement

15.4.1 Settlement Proposal

After receipt of a Notice of Termination, Design-Builder shall submit a final termination settlement
proposal to ICTC in the form and with the certification prescribed by ICTC. Design-Builder shall submit
the proposal promptly, but no later than sixty (60) Days from the effective date of termination, unless
Design-Builder has requested a time extension in writing within such sixty (60) Day period and ICTC has
agreed in writing to allow such an extension. ICTC will then review Design-Builder’s termination
settlement proposal and will act upon it, return it with comments, or reject it. If Design-Builder fails to
submit the proposal within the time allowed, ICTC may determine, on the basis of information available to
it, the amount, if any, due Design-Builder because of the termination and shall pay Design-Builder the
amount so determined.
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15.4.2 Negotiated Settlement Amount

Design-Builder and ICTC may agree, as provided in Section 15.4.1, upon the whole or any part of the
amount or amounts to be paid to Design-Builder by reason of the total or partial termination of Work
pursuant to this Section 15. Such negotiated settlement may include a reasonable allowance for profit solely
on Work which has been completed as of the termination date and subsequently Approved by ICTC. Such
agreed amount(s), exclusive of settlement costs, shall not exceed the total Contract Price as reduced by the
amount of payments otherwise made and as further reduced by the Contract Price of Work not terminated.
Upon determination of the settlement amount the Contract will be amended accordingly, and Design-
Builder will be paid the agreed amount. Nothing in Section 15.5, prescribing the amount to be paid to

Design-Builder in the event that Design-Builder and ICTC fail to agree upon the whole amount to be paid
to Design-Builder by reason of the termination of Work pursuant to this Section 15, shall be deemed to
limit, restrict or otherwise determine or affect the amount(s) which may be agreed upon to be paid to Design-
Builder pursuant to this Section 15.4. ICTC’s execution and delivery of any settlement agreement shall not
affect any of its rights under the Contract Documents with respect to completed Work, relieve Design-
Builder from its obligations with respect thereto, including Warranties, or affect Design-Builder’s rights
under the Payment and Performance Bonds, and payment as to such completed or non-terminated Work.

15,5 Determination of Settlement Amount If Negotiations Fail

If Design-Builder and ICTC fail to agree, as provided in Section 15.4.2, upon the whole amount to be paid
to Design-Builder by reason of the termination of Work pursuant to this Section 15, the amount payable
(exclusive of interest charges) shall be determined by ICTC in accordance with the following, but without
duplication of any amounts agreed upon in accordance with Section 15.4 and without waiver by either party
of its right to proceed under Section 19, Disputes.

15.5.1 Payment Amount

ICTC will pay Design-Builder the sum of the following amounts for Work performed before the effective
date of the Notice of Termination, as such amounts are determined by ICTC:

a) Design-Builder’s actual reasonable out-of-pocket cost (without profit and including equipment
costs only to the extent permitted by Section 13) for all Work performed, including mobilization,
demobilization, and work done to secure the Project for termination, including reasonable overhead
and accounting for any refunds payable with respect to insurance premiums, deposits, or similar
items, as established to ICTC’s satisfaction. In determining the reasonable cost, deductions will be
made for the cost of materials to be retained by Design-Builder, amounts realized by the sale of
materials and for other appropriate credits. Deductions will also be made for the cost of damaged
materials. When, in the reasonable opinion of ICTC, the cost of an item of Work is excessively
high due to costs incurred to remedy or replace defective or rejected Work, the reasonable cost to
be allowed will be the estimated reasonable cost of performing that Work in compliance with the
requirements of the Contract Documents and the excessive actual cost will be disallowed.

b) As profit on clause (a) above, a sum determined by ICTC to be fair and reasonable; provided,

however, that such sum shall not be less than that to which Design-Builder would have been entitled
under the Contract Documents.
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c) The cost of settling and paying claims arising out of the termination of Work under Subcontracts
as provided in Section 5.2(f), exclusive of the amounts paid or payable on account of supplies or
materials delivered or services furnished by the Subcontractor before the effective date of the
Notice of Termination under the Contract, which amounts shall be included in the cost on account of
which payment is made under clause (a) above.

d) The reasonable out-of-pocket cost (including reasonable overhead) of the preservation and
protection of property incurred pursuant to Section 15.2(i) and any other reasonable out-of-pocket
cost (including overhead) incidental to termination of Work under the Contract, including the
reasonable cost to Design-Builder of handling material returned to the vendor, delivered to ICTC
or otherwise disposed of as directed by ICTC, and including a reasonable allowance for Design-
Builder’s administrative costs in determining the amount due to Design-Builder as the result of the
termination of Work under the Contract.

15.5.2 Maximum Compensation

Design-Builder acknowledges and agrees that it shall not be entitled to any compensation in excess of the
value of the Work performed (determined as provided in Section 15.5.1) plus its settlement costs, and that
items such as lost or anticipated profits, unabsorbed overhead and opportunity costs shall not be recoverable
by it upon termination of the Contract. However, the total amount to be paid to Design-Builder, exclusive
of costs described in Sections 15.5.1(c), (d) and (e), may not exceed the total Contract Price less the amount
of payments previously made and less the Contract Price of any Work not terminated. Furthermore, if any
refund is payable with respect to insurance or bond premiums, deposits or similar items which were
previously passed through to ICTC by Design-Builder, such refund shall be paid directly to ICTC or
otherwise credited to ICTC.

15.5.3 Excluded Items

Except for normal spoilage, and except to the extent that ICTC will have otherwise expressly assumed the
risk of loss, there will be excluded from the amounts payable to Design-Builder under Section 15.5.1, the
fair value, as determined by ICTC, of equipment, machinery, materials, and property which is destroyed,
lost, stolen, or damaged so as to become undeliverable to ICTC, or to a buyer pursuant to Section 15.2(j).
The amount set forth in the Proposal by Design-Builder for the Work terminated shall be a factor to be
analyzed in determining the value of the Work terminated.

15.5.4 Payment of Termination Amount

Upon determination of the amount of the termination payment, the Contract shall be amended to reflect the
agreed termination payment, and Design-Builder shall be paid the agreed amount.

15.6 Partial Termination

If a termination hereunder is partial, the Contract Price for the remainder of the Work shall be adjusted as
appropriate to account for the change in the overall scope of the Project.
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15.7 Reduction in Amount of Claim
The amount otherwise due Design-Builder under this Section 15 shall be reduced by:

a) All unliguidated advance or other payments made to or on behalf of Design-Builder applicable to
the terminated portion of the Contract.

b) The amount of any claim which ICTC may have against any Design-Builder-Related Entity in
connection with the Contract.

c) The agreed price for, or the proceeds of the sale of, any property, materials, supplies, or other things
acquired by Design-Builder or sold, pursuant to the provisions of this Section 15, and not otherwise
recovered by or credited to ICTC.

d) Amounts that ICTC deems advisable, in its reasonable discretion, to retain to cover any existing
claims, Liens, and stop notices relating to the Project, including claims by Utility Owners, except
to the extent that Design-Builder has provided release bonds or other acceptable security against
such claims.

e) The cost of repairing any Nonconforming Work.

f)  Any amounts due or payable by Design-Builder to ICTC.
15.8 Partial Payments

ICTC may, from time to time, under such terms and conditions as it may prescribe and in its sole discretion,
make partial payments on account against costs incurred by Design-Builder in connection with the
terminated portion of the Contract, whenever in the opinion of ICTC the aggregate of such payments shall
be within the amount to which Design-Builder will be entitled under this Section 15. If the total of such
payments is in excess of the amount finally agreed or determined to be due under this Section 15, such
excess shall be payable by Design-Builder to ICTC upon demand together with interest thereon as set forth
in Section 11.8.

15.9 Inclusion in Subcontracts

Design-Builder shall insert in all Subcontracts a requirement that the Subcontractor shall stop Work on the
date and to the extent specified in a Notice of Termination from ICTC in accordance with this Section 15
and shall require Subcontractors to insert the same provision in each Subcontract at all tiers.

15.10 Limitation on Payments to Subcontractor

For the purposes of Sections 15.4.2 and 15.5, upon termination under Section 15.2(d) of Work under any
Subcontract, Design-Builder shall not be entitled to reimbursement for that portion of the termination
settlement with any such Subcontractor which constitutes anticipatory or unearned profit on Work not
performed, or which constitutes consequential damages on account of the termination or partial termination.

15.11 No Unearned Profits or Consequential Damages

Under no circumstances shall Design-Builder be entitled to anticipatory or unearned profits or consequential
or other damages as a result of a termination or partial termination under this Section 15. The payment to
Design-Builder determined in accordance with this Section 15 constitutes Design-Builder’s sole and
exclusive remedy for a termination under this Section 15.
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15.12 No Waiver

Anything contained in the Contract to the contrary notwithstanding, a termination under this Section 15
shall not waive any right or claim to damages which ICTC may have, and ICTC may pursue any cause of
action which it may have at law or in equity or under the Contract.

15.13 Dispute Resolution

The failure of the parties to agree on amounts due under this Section 15 shall be a Dispute to be resolved in
accordance with Section 19.

15.14 Allowability of Costs

All costs claimed by Design-Builder under this Section 15 shall, at a minimum, be allowable, allocable, and
reasonable in accordance with the cost principles and procedures of 48 CFR Part 31.

15.15 Suspension of Work

In the event of any suspension of Work by ICTC, after issuance of NTP1, for more than one hundred eighty

(180) consecutive Days, Design-Builder shall have the right to consider the Contract to have been
terminated for convenience under this Section 15. Design-Builder shall notify ICTC of such election by
delivering to ICTC a written notice of termination due to such suspension specifying its effective date.
Upon delivery by Design-Builder to ICTC of a notice of termination due to suspension, the provisions of
this Section 15 shall apply.

15.16 Termination Due to Non-Appropriation of Funds

15.16.1 Availability of Funds

The obligation of ICTC to make any payments to Design-Builder hereunder is contingent upon funds being
appropriated, budgeted, allocated and otherwise made available by ICTC in amounts to meet its funding
obligations for the Contract. Design-Builder is not obligated to perform Work, and correspondingly is not
entitled to any compensation for Work performed, in any fiscal year beyond the amount, if any, appropriated
and made available by ICTC in amounts to meet its funding obligations for the Contract.

15.16.2 Anticipated Appropriations

ICTC anticipates that sufficient funds will be authorized to allow ICTC to make all payments owing
hereunder.

15.16.3Remedy for Failure To Appropriate

If funds are not budgeted, allocated, or otherwise made available by ICTC or the State or federal Legislature
or local agency fails to make an appropriation, resulting in stoppage of Work, Design-Builder agrees to
resume performance of the Work without any modification to the terms and conditions hereof, provided
that an appropriation therefor is approved or funds are made available within sixty (60) Days after Design-
Builder stops Work under Section 15.16.1. Any such Work stoppage shall be considered a suspension for
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convenience under Section 14.1. If funds are not appropriated or made available before expiration of such
sixty (60) Day period, either party may terminate the Contract.
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16.
16.1

DEFAULT
Default By Design-Builder

16.1.1 Events of Default

Design-Builder shall be in breach under the Contract upon the occurrence of any one or more of the
following events or conditions:

a)

b)

c)

d)

f)

9)

h)

)

K)

Design-Builder fails to promptly begin the Work under the Contract Documents following issuance
of a Notice to Proceed authorizing such Work.

Design-Builder does not comply with public safety and public convenience requirements of this
Contract or fails to correct any safety hazards or security risks promptly.

Design-Builder fails to perform the Work with sufficient resources to ensure the prompt completion
thereof (i.e., Design-Builder fails to execute remedial action in accordance with the Quality Manual
and Book 2, Section 5, “Quality Program”).

Design-Builder fails to perform the Work in accordance with the Contract Documents, refuses to
remove and replace rejected materials or Nonconforming or unacceptable Work, or fails to remove
and replace workers as directed by ICTC under Section 7.4.3.

Design-Builder discontinues or suspends the prosecution of the Work (exclusive of Work stoppage
due to (i) termination by ICTC, (ii) a Force Majeure event or suspension by ICTC, or (iii)
nonpayment by ICTC not related to a breach by Design-Builder).

Design-Builder fails to resume performance of Work which has been suspended or stopped, within
a reasonable time after receipt of notice from ICTC to do so or (if applicable) after cessation of the
event preventing performance.

Design-Builder breaches any other agreement, representation, or Warranty contained in the
Contract Documents, or Design-Builder fails to perform any other obligation under the Contract
Documents, including EEO and DBE requirements.

Design-Builder fails to provide and maintain the required insurance.

Design-Builder fails to provide and maintain the required Payment and Performance Bonds, or
Design-Builder assigns or transfers the Contract Documents or any right or interest therein, except
as expressly permitted under Section 23.4.2.

Design-Builder fails, absent a valid dispute, to make payment when due for labor, equipment or
materials in accordance with its agreements with Subcontractors and applicable law, fails to comply
with any Governmental Rule or Governmental Approval; or fails reasonably to comply with the
instructions of ICTC consistent with the Contract Documents.

Design-Builder fails to discharge or obtain a stay within ten (10) Days of any final judgment(s) or
order for the payment of money against it in excess of one hundred thousand dollars ($100,000) in
the aggregate arising out of the prosecution of the Work (provided that, for purposes hereof, posting
of a bond in the amount of one hundred twenty five (125) percent of such judgment or order shall
be deemed an effective stay).
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I) Design-Builder, any Guarantor, or any Major Participant shall have become insolvent, generally
does not pay its debts as they become due, admits in writing its inability to pay its debts, or makes
an assignment for the benefit of creditors.

m) Insolvency, receivership, reorganization, or bankruptcy proceedings shall have been started by or
against Design-Builder, any Guarantor, or any Major Participant and not dismissed within
sixty (60) Days.

n) Any representation or warranty made by Design-Builder or any Guarantor in the Contract
Documents or in any certificate, schedule, instrument, or other document delivered pursuant to the
Contract Documents shall have been false or materially misleading when made.

0) Design-Builder or any Guarantor is held liable or is convicted for fraud.

p) Any Guarantor revokes or attempts to revoke its obligations, or otherwise takes the position that
such instrument is no longer in full force and effect.

16.1.2 Right to Cure

ICTC agrees to allow Design-Builder and Surety fifteen (15) Days’ notice and opportunity to cure any
breach before declaring an Event of Default, provided that the notice and cure period shall only be three (3)
days for a breach under Sections 16.1.1(qg) (h), (k), (m), and (n) and no such notice and opportunity to cure
is required for any breach which by its nature cannot be cured. If a breach for which a fifteen (15) Day cure
period is provided is curable but by its nature cannot be cured within fifteen (15) Days, as determined by
ICTC, ICTC agrees not to declare an Event of Default provided that Design-Builder begins such cure within
such fifteen (15) Day period and thereafter diligently prosecutes such cure to completion; provided,
however, that in no event shall such cure period exceed sixty (60) Days in total. For breach of any insurance
requirements, the provisions of Section 9 apply. Notwithstanding the foregoing, if ICTC believes a condition
affecting the Project poses an immediate and imminent danger to public health or safety or security, ICTC
may, without notice and without awaiting lapse of any cure period, rectify the condition at Design-Builder’s
cost, and so long as ICTC undertakes such action in good faith, even if under a mistaken belief in the
occurrence of such default, such action shall not expose ICTC to liability to Design-Builder and shall not
entitle Design-Builder to any other remedy, it being acknowledged that ICTC has a paramount public interest
in providing and maintaining safe public use of and access to the Project. ICTC’s good faith determination
of the existence of such danger shall be deemed conclusive in the absence of clear and convincing evidence
to the contrary.

16.2 Remedies

16.2.1 Rightsof ICTC

If an Event of Default occurs, then, in addition to all other rights and remedies provided by law or equity
or available under the Contract or otherwise, including the rights to recover Liquidated Damages and to
seek recourse against the surety bonds required hereby, and/or other performance security, ICTC shall have
the following rights and remedies, without further notice, and without prejudice to any of its other rights or
remedies and without waiving or releasing Design-Builder from any obligations, and Design-Builder shall
have the following obligations (as applicable):

a) ICTC may order Design-Builder to suspend or discontinue the Work or any portion of the Work.

b) ICTC may terminate the Contract or a portion thereof, in which case, the provisions of Sections 15.2
and 15.3 shall apply.
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d)

f)

9)

h)

If and as directed by ICTC, Design-Builder shall withdraw from the Site; and shall remove such
materials, equipment, tools, and instruments used by, and any debris or waste materials generated
by, any Design-Builder-Related Entity in the performance of the Work.

Design-Builder shall deliver to ICTC possession of any or all facilities of Design-Builder located on
the Site, including any or all Design Documents, Construction Documents, and all other completed
or partially completed drawings (including Plans, elevations, sections, details, and diagrams),
specifications, records, information, schedules, samples, shop drawings, and other documents, that
ICTC deems necessary for completion of the Work.

Design-Builder shall confirm the assignment to ICTC of the Subcontracts requested by ICTC, and
Design-Builder shall terminate, at its cost, all other Subcontracts.

ICTC may deduct from any amounts payable by ICTC to Design-Builder such amounts payable by
Design-Builder to ICTC, including Liquidated Damages or other damages payable to ICTC under
the Contract Documents.

ICTC shall have the right, but not the obligation, to pay such amount and/or perform such act as may
then be required.

ICTC, without incurring any liability to Design-Builder, shall have the rights (i) to take the
performance of all or a portion of the Work from Design-Builder (either with or without the use of
Design-Builder’s materials and equipment for which ICTC has made payment) and enter into an
agreement with another Person for the completion of such Work; or (ii) to use such other methods, as
in the opinion of ICTC, will be required for the completion of the Project.

If ICTC exercises any right to perform any obligations of Design-Builder, in the exercise of such
right ICTC may, but is not obligated to, among other things:

i.  Perform or attempt to perform, or cause to be performed, such Work.

ii.  Spend such sums as ICTC deems necessary and reasonable to employ and pay such
architects, engineers, consultants, and contractors and obtain materials and equipment as
may be required for the purpose of completing such Work.

iii. Execute all applications, certificates and other documents as may be required for
completing the Work.

iv.  Modify or terminate any contractual arrangements.

v.  Take any and all other actions which it may in its sole discretion consider necessary to
complete the Work.

vi.  Prosecute and defend any action or proceeding incident to the Work.

16.2.2 Liability of Design-Builder

16.2.2.1 Occurrence of an Event of Default

If an Event of Default has occurred, Design-Builder and Surety shall be jointly and severally liable to ICTC
(in addition to any other damages under the Contract Documents other than those costs intended to be
covered by Liquidated Damages payable hereunder) for all costs reasonably incurred by ICTC or any party
acting on ICTC’s behalf in completing the Work or having the Work completed by another Person
(including any re-procurement costs, throw away costs for unused portions of the completed Work, and
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increased financing costs). Upon the occurrence of an Event of Default, ICTC shall be entitled to withhold
all or any portion of further payments to Design-Builder until such time as ICTC is able to determine how
much (if any) remains owing to Design-Builder. Promptly upon such determination, ICTC shall notify
Design-Builder in writing of the amount, if any, that Design-Builder shall pay ICTC or that ICTC shall pay
Design-Builder with respect thereto. All costs and charges incurred by ICTC, including attorneys’,
accountants’, and expert witness fees and costs, together with the cost of completing the Work under the
Contract Documents, shall be deducted from any moneys due or which may become due to Design-Builder.
If such expense exceeds the sum which would have been payable under the Contract, then Design-Builder
and its Surety(ies) and any Guarantor shall be liable and shall pay to ICTC the amount of such excess.

16.2.2.2 Assurance of Future Performance

It is recognized that if a default under Section 16.1.1(k), (1), or (m) occurs, such event could impair or
frustrate Design-Builder’s performance of the Work. Accordingly, it is agreed that upon the occurrence of
any such event, ICTC shall be entitled to request of Design-Builder, or its successor in interest, adequate
assurance of future performance in accordance with the terms and conditions hereof. Failure to comply with
such request within ten (10) Days of delivery of the request shall entitle ICTC to terminate the Contract and
to the accompanying rights set forth above. Pending receipt of adequate assurance of performance and
actual performance in accordance therewith, ICTC shall be entitled to proceed with the Work with its own
forces or with other contractors on a time and material or other appropriate basis, the cost of which will be
credited against and deducted from ICTC’s payment obligations hereunder. The foregoing shall be in
addition to all other rights and remedies provided by law or equity and such rights and remedies as are
otherwise available under the Contract, and Payment and Performance Bonds.

16.2.2.3 Alternative to Terminating the Contract and Completing the Work

In lieu of the provisions of this Section 16.2 for terminating the Contract and completing the Work, ICTC
may pay Design-Builder for the parts already done according to the provisions of the Contract Documents
and may treat the parts remaining undone as if they had never been included or contemplated by the
Contract. No claim under this provision will allow Design-Builder prospective profits on, or any other
compensation relating to, Work uncompleted by Design-Builder.

16.2.2.4 Reserved

16.2.2.5 Damages Resulting From Design-Builder’s Breach or Failure to Perform

If ICTC suffers damages as a result of Design-Builder’s breach or failure to perform an obligation under
the Contract Documents, then ICTC shall be entitled to recovery of such damages from Design-Builder
regardless of whether the breach or failure that gives rise to the damages ripens into an Event of Default.
16.2.2.6 Cumulative Remedies

The exercise or beginning of the exercise by ICTC of any one or more rights or remedies under this

Section 16.2 shall not preclude the simultaneous or later exercise by ICTC of any or all other rights or
remedies, each of which shall be cumulative.
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16.2.2.7 Continued Liability of Design-Builder and Surety

Design-Builder, any Guarantor and Surety shall not be relieved of liability for continuing Liquidated
Damages on account of a default by Design-Builder hereunder or by ICTC’s declaration of an Event of
Default, or by actions taken by ICTC under this Section 16.2.

16.3 Right to Stop Work If Undisputed Payment Is Not Made

Design-Builder shall have the right to stop Work if ICTC fails to make an undisputed payment due
hereunder within thirty (30) Days after receipt of notice of nonpayment. Design-Builder shall not issue a
notice of nonpayment prior to the initial thirty (30) Days of an undisputed payment due to Design-Builder.
If the failure to make the undisputed payment is not cured within thirty (30) Days after receipt of notice of
nonpayment, then after providing an additional five (5) Days’ notice of the nonpayment, Design-Builder
shall have the right to terminate the Contract and recover such damages as are permitted by law.

16.4  Notice and Opportunity to Cure Other Types of ICTC Breaches

In the event of any breach of the Contract by ICTC other than a failure to make payments to Design-Builder,
Design-Builder shall provide to ICTC a written notice describing the breach and the opportunity to cure
such breach. ICTC shall be entitled to thirty (30) Days’ notice and opportunity to cure any such breach;
provided that if such breach is capable of cure but by its nature cannot be cured within thirty (30) Days,
ICTC shall have such additional period of time as may be reasonably necessary to cure the breach so long
as ICTC begins such cure within such thirty (30) Day period and thereafter diligently prosecutes suchcure
to completion. Design-Builder shall have no right to exercise any remedies to which it may be entitled at
law or in equity until the foregoing notice is delivered and the foregoing cure period lapses without cure of
the breach.
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17. DAMAGES
17.1 Liquidated Damages

17.1.1 Failure to Meet Completion Deadlines

Design-Builder understands and agrees that if Design-Builder fails to complete the Work in accordance
with the Contract Documents, ICTC will suffer substantial losses and damages. Design-Builder agrees that
it shall be liable for all such losses and damages. Design